FF, 


® 


IN THIS ISSUE 


® A recent survey, conducted by an associate professor at the New 
York State School of Industrial and Labor Relations of upstate New York plant 
practices indicates that industrial employees are being compensated for time spent 
on jury duty. This survey views the possible significance these pay practices 
may have on the selection of juries. This article begins at page 95. 


@ Plans for wage stabilization are often proposed during emergency 
periods, such as during the mobilization from peacetime conditions to those of 
an emergency or war status or upon the reconversion back to peacetime basis 
after an emergency period. At page 91 Moses Lukaczer pictures for us the goals, 
criteria and techniques necessary to plan for wage stabilization; he evaluates its 


effects as well. 


IN FUTURE ISSUES 


@ The former dean of thd Duke University School of Law, Joseph A. 
McClain, Jr., has analyzed the Hanson and Sandsberry cases in an article entitled 
“New Judicial Concepts of the ‘Right-to-Work’ and of ‘Union Membership’.” 
This article is scheduled to appear soon and throws a new light upon the poten- 
tial consequences of the Supreme Court’s decision on right-to-work laws and 
the Railway Labor Act. 


@ Also to appear soon is an article discussing the contract rights of the 
individual employee as against those of the employer. It was prepared by Robert 
G. Howlett and it served as the basis of an address he gave before the Michigan 
Bar Association. 
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Cost of Living 


INDEX, 1947-49%100 
140 


Economy 


UP. The advancing consumer price index reached an all-time 
high of 118 during the month of December, 1956. This was 2.9 
per cent above the same month in 1955. Higher housing costs 
accounted for most of the .2 per cent increase in the index 
between November and December. Prices of food and apparel 
were unchanged on the average, and transportation costs 
declined, 


INDEX, 1947-49=100 
140 


TRANSPORTATION 


ALL ITEMS 


APPARE. 


Personal 
Income 


Construction 


UP. Personal income increased $1.1 billion (seasonally adjusted 
annual rate) between October and November and was $333.6 
billion. Virtually all of the rise occurred in labor income, which 
was $238.1 billion of total personal income. 


UP. Outlays for new construction in 1956 totaled $44.25 bil- 
lion setting a new record for the tenth successive year. The 
dollar value of new work was also at an all-time high for each 
month of the year. However, physical volume (construction 
expenditures adjusted for price changes) in 1956 was off 2 
per cent from the unprecedented level of 1955. This was almost 
entirely due to the decline in new private housing. The con- 
stant dollar value (in 1947-1949 prices) of all construction other 
than residential building was 4 per cent higher in 1956 than in 
1955. Spending in 1956 for all types of private construction 
totaled $30.8 billion, only a bit above the record 1955 figure. 
But new private housing activity declined by 10 per cent in 
1956 because of heavy money demands. Even so, the $13.5 
billion for new housing was second only to the high of 1955. 
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Manufacturing UP. In December, average hourly earnings of production work- 


ers were two cents higher than in November, and stood at $2.05 
Wages and per hour. This was 12 cents per hour more than in December, 
Hours 1955. Average weekly earnings were $84.05 in December, or 
$4.34 above December, 1955, and at an all-time high. The 
average workweek in manufacturing increased more than sea- 
sonally in mid-December, but was .3 hours shorter than it was 
in the same month a year ago. Then it was 41.3 hours per week. 


Industrial UP. The index of industrial production (seasonally adjusted) 
was estimated at 147 (1947-1949 = 100) for December. This was 

Production one point above the revised November index and three points 
above the December, 1955 index. Durable and nondurable 
manufactures increased, while minerals remained unchanged 
during December. 
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Force 


MILLIONS OF PERSONS” 


DOWN. Total civilian employment was estimated at 64.6 mil- 
lion during December, 1956. This was a record for the month, 
although down seasonally—700,000—below the previous month. 
Unemployment remained at 2.5 million despite sizable reduc- 
tions in employment. State-insured unemployment, which 
excludes temporary workers, showed a seasonal decrease of 
270,000 and stood at 1.2 million. The drop in agricultural 
employment amounted to 1.1 million, reducing the farm work 
force to 5.1 million in December. 

The year 1956 was one of unprecedented job levels. Total 
employment averaged 65 million—1.8 million above the 1955 
average—hitting a peak of 66.8 million in midsummer. Unem- 
ployment in the early part of 1956 was well below 1955 levels. 
As the year advanced, jobless counts increased and were gen- 
erally higher than the corresponding months of 1955. Total 
unemployment at the year’s end was about the same as in 
December, 1955, while insured unemployment was about 100,000 
higher than a year earlier. 
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Consumer 
Credit 


UP. Consumer credit in November rose by $435 million as 
compared to $120 million in October, 1956, and $540 million in 
November, 1955. Installment credit outstanding accounted for 
$31.024 billion of the $40.6 billion outstanding in total consumer 
credit during November. Automobile paper decreased by $29 
million between November and December. 


DOWN. Stock prices declined on the Dow-Jones averages 
during the first three weeks of January. Industrials sank to 
476; rails faired little better and stood at 144; utilities remained 
firm and held at 69%. 

Stock prices on the Securities and Exchange Commission's 
composite index also dipped in January. The index was 343.4 
at the close of the second week in January. 


February, 1957 @ Labor Law Journal 


Labor 
| 
i 
4 
| 
TOTAL EMPLOYMENT 
| 
| 
| | | | | 
AGRICIATURAL EMPLOYMENT 
Stock 
Prices 
84 


Labor Relations 


Decisions of Courts and 
Administrative Agencies 


ELECTIONEERING—On the day of a Taft-Hartley elec 
tion a cosmetic firm distributed leaflets to its employees showing 
pay rates for employees of another of its plants which had been 
organized. The union lost the election, but requested the results 
be set aside. The union claimed that the pay rates shown in the 
leaflets were for beginners and that they had to be increased after 
six weeks of employment. The Board refused to set aside the 
results, saying the “half truth” was not so misleading as to impair 
the workers’ free choice.—-Avon Products, CCH LaBor Law ReE- 
ports (Fourth Edition), Volume 5, © 54,256, 


CONTRACT-BAR RULE— An existing collective bargain 
ing agreement will usually serve to bar an NLRB representation 
election during the term of the contract. However, an otherwise 
valid union contract will not bar an election if that agreement 
fails to stabilize industrial relations; it creates confusion and 
uncertainty as a result of a schism or union defunctness. The 
soard just ruled that a union’s contract was no bar to an election 
sought by its members who had disaffiliated for reasons related 
to the union’s expulsion from the CIO for alleged Communist 
domination.—W estinghouse Electric Corporation, CCH Lawor Law 
Reports (Fourth Edition), Volume 5, © 54,238. 


ILLEGAL PRACTICES—As a defense to practices which 
were found to be in the nature of an unlawful “closed shop” under 
the NLRA, a union asserted the absence of a formal contract as 
a defense. The union had barred jobs to workers not its members 
unless they secured work permits costing $10 per week. The 
union claimed that this was not an illegal practice because it had 
terminated a written contract requiring membership cards or 
work permits. However, the Third Circuit found that the arrange 
ment between the employer and the union kept the terms of the 
old contract in effect.—NLKB v. Plumbers & Pipe fitters, Local 420, 
31 Lapor Cases § 70,355. 
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BARGAINING DUTY~— Several employer associations found 
they had to continue bargaining with a local union which switched 
affiliation after it had been certified. The Ninth Circuit held that 
there had been no change in the labor organization because its 
members had decided to switch from being a direct affiliate of the 
CIO to a CIO international. The local received a new charter 
in the name of the international but retained its local number.— 
Carpenteria Lemon Association v. NLRB, 31 Lator Cases 70,361. 


PICKETING INJUNCTION-- Failure by a meat dealer to 
allege—much less prove—damages caused by a window cleaning 
union’s picketing resulted in the setting aside of an injunction 
which was more than two years old. The employer had dis- 
pensed with the services of a window cleaner who, unknown to 
him, had joined a union, and hired another. The union demanded 
restoration of the work to the former cleaner. The employer 
refused and was picketed by the union. A New York trial court 
ruled that no “labor dispute” existed and granted an injunction 
against the union. On appeal the injunction was held not to be 
proper, whether or not a “labor dispute” existed, since there was 
“neither proof nor finding of damage caused by the picketing.” 
A new trial was granted.—Kraus &% Brothers v. Bergman, 31 LABOR 
Cases 70,365. 


NLRB JURISDICTION—A_ worker-unionist was unsuc- 
cessful in a suit commenced in a state court for back pay and 
reinstatement. He had been fired by his employer at the request 
of a union agent who claimed that he was not a member of the 
local in that area, but a member of a sister local in a nearby com- 
munity. The discharged worker contended that an action in tort 
may be brought for damages in a state court. Rightly so, held 
the Idaho Supreme Court, but only for damages suffered from 
past acts of violence for which the LMRA provided no remedy 
or redress. The remedy in this case was a proceeding under the 
Taft-Hartley Act before the Board, not a civil suit in a state 
court.—Morse v. Carpenters, Local 1058, 31 Lawor Cases §| 70,378. 


NLRB POLICY CHANGE—The NILRBP held that an em- 
ployer’s discontinuance of year-end bonuses and sick leave for 
organized workers while continuing those benefits for unorganized 
personnel was unlawful and an unfair labor practice. The Board 
viewed this as discriminatory despite no antiunion motive. The 
federal appellate court ruled that “Mere discrimination among 
employees is not an unfair labor practice act: it is only where the 
discrimination encourages or discourages union membership that 
an unfair labor practice occurs,” especially where the employer 
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was trying to equalize wage increases which the unionized work 
ers had received.—/ntermountain Equipment Company v. NLRB, 
31 Lapor Cases © 70,386. 


Pennsylvania truckers and 


PICKET LINE SUPPORT. 
their employees were enjoined from refusing to make deliveries 
to firms being picketed in organizational attempts by unions. 
The carriers’ employees were not covered by a contract giving 
them the right to respect picket lines. The federal court held that 
theirs was a duty as common carriers to make deliveries and the 
Norris-LaGuardia Act was no defense to an order requiring such 
deliveries since there was no labor dispute between the truckers 
and the picket firms.—Ouaker City Motor Parts Company v. [nter- 
State Motor Freight System, 31 Lawor Cases § 70,379. 


CUSTOMER BOYCOTT The NLRB attempted to get an 
injunction, in a district court, against a union’s alleged boycott. 
The injunction was denied because it was not the kind of secondary 
boycott prohibited by the Taft-Hartley Act. The union, which 
represented laundry workers, picketed the entrances of restaurants 
used by patrons in an attempt to persuade these restaurants to 
use the services of unionized laundries. Since the union was not 


trying to induce a neutral employer's workers to strike, there was 
no reason to believe that it had violated the boycott ban, the court 
concluded.—Becker v. Laundry, Linen Supply & Dry Cleaning 
Drivers, Local 928, 31 Larvor Cases ¥ 70,400 


MILITARY SERVICE—Is the time spent in the armed 
forces part of apprenticeship time, and does it count towards 
seniority after promotion to journeyman? Courts have held that 
time spent in service cannot take the place of experience needed 
towards fixed apprentice programs. But the Sixth Circuit has 
just ruled that an ex-serviceman, who had completed his train 


ing and became a journeyman, was entitled to retroactive 
seniority equal to that of those co-workers who had not been called 
to serve and who finished their apprenticeship before he could. 

Mann v. Crowell-Collier Publishing Company, 31 anor Cases 
{| 70,345; to the contrary, 31 LaBor Cases ¥ 70,362. 


CONTRACT-BAR RULE—An existing collective bargain 
ing contract will usually serve as a bar to an NLRB representation 
election during the term of the agreement. However, an other 


wise valid contract will not bar an election if that contract fails 


to continue to stabilize industrial relations ; rather, it creates con 
fusion and uncertainty as a result of a “schism” or union “defunct 
ness.” The Board has ruled that a union’s contract was no bar 
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to an election sought by its members. They had disaffiliated for 


reasons related to the union’s expulsion from the CIO for alleged 
Communist domination.—W estinghouse Electric Corporation, CCH 


Lasor Law Reports (Fourth Edition), Volume 5, 54,238. 


BOOK INSPECTION —Unions are no different from busi- 


nesses in that they resist the looking at their records by anyone 


who is not authorized to do so. 


A unionist was denied a look at 


his union’s books by a California court on the grounds that he 
had not first exhausted administrative remedies within the union, 
that, as a member, he was personally liable on any union actions, 


and that he had not 
harassing the union, 


refuted a union statement that he was 
The union bylaws and its international’s 


constitution gave inspection rights to members under certain 
conditions.-Mooney v. Bartenders Union, Local 284, 31 Lapor 


Cases { 70,339. 


“Union Shop”’ Contract 
Regulated by State 


“We are confident that what the state 
can prohibit it can also regulate... .” In 
these words, the Wisconsin Employment 
Relations Board in Wiechering v. Appelton 
Photo Engravers Union No. 77, CCH Lapor 
Law Reports (Fourth Edition), Volume 4A, 
{ 49,382, established the basis for its rea- 
soning in setting aside an “all-union agree- 
ment” entered into between an interstate 
employer and a union. 


The union contract in question contained 
a union security provision. Employees had 
to be members of the particular union to 
continue working. An employee who had 
many years’ experience at the trade of photo 
engraving found it impossible to become a 
member of the union, The state board found 
that the union had unreasonably denied 
membership to this employee who was dis- 
charged pursuant to the security agreement. 


The amended National Labor Relations 
Act provides for union security agreements 
in interstate industries other than “closed 
shop” agreements in the absence of state 
prohibition. By reason of this the board 
concluded that if the state may prohibit 
union security agreements, and does not, 
it still has the power to regulate the con- 
ditions under which union security agree- 
ments may be executed. The Wisconsin 
law provides for a majority employee rati- 
fication of such agreements. 

The board recognized the right of the 
union to establish rules for admission to 


membership. The board in effect did not 
upset the numerous holdings of the NLRB 
which have held that unions may prescribe 
their own membership rules, but the state 
board conditioned its order, setting aside the 
the “all-union agreement” in the event the 
union ceased denying membership to an other- 
wise qualified worker desirous of membership. 


The net effect of the state board’s de- 
termination is only that the union may not 
deny employment to a worker who, if allowed, 
could easily qualify for union membership. 


However, though the union was found to 
have unlawfully discriminated against an 
employee in refusing him union membership 
and caused his loss of employment under a 
union security agreement, the state law 
afforded no remedy for the loss of back 
wages resulting from the loss of employ- 
ment where, as here, there had been no 
complaint filed against the employer. 


Cuss Words 


“The Proud and the Profane’—this mo- 
tion picture title well describes the conduct 
of both employees and employers in situa- 
tions like representation elections and dis- 
charges which cause tempers and emotions 
to run high. The United States Court of 
Appeals for the District of Columbia held 
that the use of vile and obscene language by 
a striker provided the employer with a de- 
fense against the reinstatement of the economic 
striker in Steelworkers v. NLRB, 31 Lapor 
Cases 70,329. 
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This court ruled that the NLRB was 
justified in refusing to order reinstatement 
because cursing and profanity were of such 
a nature that the Board could properly con- 
clude that such conduct was disruptive of 
industrial peace and tended to preclude the 
settlement of disputes. The employee thereby 
lost his right to reinstatement regardless of 
whether the employer did or did not commit 
an unfair labor practice or whether the em- 
ployee engaged in a protected strike activity. 


During a union organization drive an em- 
ployer discharged a leader of the unioniza- 
tion movement. Though it appeared that 
there was a decrease in the available work 
performed by this fired worker, an NLRB 
trial examiner held that there was some 
work to be performed at the time this em- 
ployee was discharged. Thus the employer 
contended that he should not be required 
to reinstate this man because of insubordina- 
tion and vulg4r remarks made by him to 
and about a foreman—a remark to a guard 
in which he referred to the foreman and 
the guard in an uncomplimentary way. In 
view of the excited mood brought on by 
his discharge and as evidenced by his ad- 
mitted angry remarks to an employee who 
had failed to return a union card to him, the 
NLRB agreed with the trial examiner that 
the employee should not be disqualified for re- 
employment for his remarks, Reeves Brothers, 
Inc., CCH Lapor Law Reports (Fourth Edi- 
tion), Volume 5, § 53,973. 


At the close of the year the National 
Labor Relations Board dismissed an unfair 
labor practice charge brought against an 
employer which alleged that he had unlaw- 
fully discharged and refused to reinstate a 
number of returning strikers because they 
engaged in union activity. The employer 
argued, for one thing, that several of those 
allegedly discriminated against made them- 
selves unsuitable for further employment by 
yelling obscenities through open plant windows 


during the strike just terminated. Testi- 
mony indicated that the strikers called 
various nonstrikers names which referred 


“to their consignment to eternal punishment 
and their depraved canine ancestry,” American 
Tool Works Company, CCH Lapor Law Re- 
ports (Fourth Edition), Volume 5, § 54,257. 
The NLRB trial examiner held that this 
was unprotected activity and that there was 
no evidence that profanity was common- 
place in the plant and among the workers 
or that it was accepted by the employer. 
This abusive language used by the strikers 
exceeded the limits of decency, “whatever 


the strikers’ habits and ‘exhuberance’. 
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The trial examiner relied upon a decision 
of the Fourth Circuit Court of Appeals 
This court had held that profanity and 
insults, used by strikers on a picket line, 
were justifiable cause for an employer to 
refuse reinstatement of the offending strikers 
in NLRB v. Longview Furniture Company, 
24 Lapor Cases § 67,763. There the court 
agreed with the Board that “reinstatement 
is not to be denied striking employees be- 
cause of ordinary incidents of the mainte- 
nance of a picket line or for the use of rude 
language arising out of the feelings thereby 
aroused.” 


The court continued and differentiated 
those acts from the conduct of the pick- 
“who have banded together in hurl- 
ing profane, obscene and insulting epithets 
at employees who are attempting to work in 
an effort to degrade and humiliate them 
publicly and prevent their working.” Ordi- 
narily, getting into a quarrel in the course 
of an argument on the picket line and the 
use of unseemly language would not justify 
discharge or the denial of reinstatement 
but, the Fourth Circuit citing one of its own 
earlier decisions, NLRB v. Kelco Corporation, 
17 Lapor Cases § 65,489, said: “From the 
standpoint of discharge or reinstatement there 
is no difference in principle between engag- 
ing in acts of violence and using profane and 
insulting language toward fellow employees 
in an effort to drive them from work.” 


ets 


The rationale of justifying a refusal to 
reinstate is based on what the Board and 
the courts have found to be a recognizable 
difference in violence, in language, and in 
the context in which they occur. The basic 
policy of the National Labor Relations Act 
is industrial peace. Act or language which, 
when applied directly and personally to 
co-workers, is disruptive of that peace and 
tends to preclude dispute settlement, re- 
instatement or discharge as a consequence 
has been justified. 


Board member Murdock, in the American 
Tool case, objected to the trial examiner's 
reliance upon the Fourth Circuit’s decision 
in the Longview case. He claimed that the 
controlling Board precedent was the original 
NLRB decision, in Longview, in which it 
adhered “to the view that profanity such 
as here involved must be regarded as an 
integral and inseparable part of their picket 
and strike activity for which the act affords 
them protection.” In essence the question 


to be resolved is whether acts which are 
actionable—language, in this instance—re- 
sulting from an otherwise protected con- 
certed activity, 


the strike and picketing, 


under the NLRA are merged with the pro- 
tected activity. 


By way of answer, the words of Chief 
Justice Hughes in the Fansteel “sit-down” 
strike case, 1 Lasor Cases § 17,042, delineate 
the scope of the protection afforded by the 
federal labor relations law: “There is not 
a line in the statute to warrant the conclu- 
sion that it is any part of the policies of 
the Act to encourage employees to resort 
to force and violence in defiance of the law 
of the land... . To secure the prevention 
of unfair labor practices complaints 
may be filed and heard and orders made. 
The affirmative action that is authorized is 
to make these remedies effective in the 
redress of the employees’ rights, to assure 
them self organization and freedom in rep- 
resentation, not to license them to commit 
tortious acts or to protect them from the 
appropriate consequences of unlawful con- 
duct that to provide for the reinstate- 
ment or reemployment of employees guilty 
of acts would not only not effectuate 
any policy of the Act, but would directly 
tend to make abortive its plan for peaceable 
procedure.” 


The Sixth Circuit had occasion to hold 
that unauthorized acts on the part of certain 
strikers were not chargeable to all other 
strikers unless all have participated in such 
acts, NLRB v. Deena Artware, Inc., 22 LABor 
Cases 967,091. Instances of use of abusive 
language by certain strikers were not suffi- 
client ground to warrant an employers’ re- 
fusal to reinstate other strikers who had not 
participated in the use of scurrilous language. 
Those who did make use of insults and 
name calling were successfully denied re- 
instatement. 


Employers are no more free to use ob- 
jectionable language than are strikers. One 
such case involved an unfair labor practice 
charge involving employer interference with 
employees’ organizational rights and dis- 
criminatory discharge, Maryland Sportwear 
Company, CCH Lasor Law Reports (Fourth 
Edition), Volume 5, § 12,395, 104 NLRB 70. 
An employee was allegedly discharged for 
lack of work. Her separation notice stated 
the reason as insubordination. At the trial 
examiner's hearing the employer explained 
the firing as solely due to “union activity 
on company time.” In view of the employ- 
er’s vacillation in assigning a reason for 
discharge of an otherwise competent em- 
ployee, known also as an outstanding pro- 
ponent of unionization, the Board concluded 
that the employer’s reasons were mere pre- 
texts used to get rid of a union adherent. 
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The employer contended that another em- 
ployee had been discharged for disrespect 
to her employer. The creditability issue in- 
volved in the conflicting testimony with 
regard to this discharge was not resolved 
at the hearing. However, the Board noted 
that, even assuming the employee’s use of 
such disrespectful words as “damn Yankee,” 
as alleged, they were the culmination of an 
incident which was provoked by the em- 
ployer in order to provide a ground for 
discharge. In reaching this conclusion the 
Board noted the long period of “baiting” of 
this employee, beginning immediately after 
she became a union member, “characterized 
by insults and ridicule in front of fellow 
employees and visitors to the plant, and in 
private, by threats about her job.” 


In another instance the hysterical out- 
burst of a firm’s female president, after a 
representation election, was held not to be 
coercive conduct amounting to an unfair 
labor practice, Nacona Boot Company, CCH 
Lapork Law Reports (Fourth Edition), Vol- 
ume 5, § 54,279, even though she used “loud, 
vile, hysterical and profane language.” On 
the day of the NLRB election, after the 
union had won, she engaged in an emotional 
outburst. “In the course of her passion,” 
noted the trial examiner, “she directed abusive 
comments at the union organizer and ex- 
pressed her chagrin toward the employees 
generally.” Because there was no express 
threat of personal retaliation and because 
this incident, an expression of deep dis- 
appointment and anger over losing the elec- 
tion, was but an isolated one and _ the 
company accorded full recognition to the 
union and negotiated with it in good faith, 
the charge was dismissed. 

“Sticks and stones may break my bones, 
but names will never harm me,” may be 
good advice to taunting children, but those 
embroiled in labor disputes would do well 
to take care in what they say. It would 
seem that it would be much more advisable 
to follow the trial examiner's advice. “How- 
ever latitudinarian the opinion which makes 
allowance for intensified feelings and ex- 
huberance as we consider the setting and 
context, we must keep in mind the absence 
of evidence that such language was lightly 
regarded.” In the absence of such evidence, 
if the language used among. self- 
respecting people neither “rind nor shadow” 
of industrial peace, and poisons the soil 
against later growth of harmonious rela- 
tions, then that language is reason for dis- 
continuance of employment, refusal to reinstate 
and grounds for whatever other civil action 
may be available as well. 


February, 1957 @ Labor Law Journal 


leaves 


The Developing Law 


Planning for Wage 


By MOSES LUKACZER 


S A CONSEQUENCE of the three 

governmental wage stabilization experi- 
ences in the United States, in World War 
II, in the immediate postwar period, and in 
the Korean conflict, there has begun to 
evolve a recognizable framework for carry- 
ing on disciplined wage stabilization plan- 
ning. This framework is in two parts: 
one, the elements of a wage stabilization 
plan and two, the major environmental 
conditions which affect the nature of these 
particular program. 

This paper deals with the first. On the 
basis of a review of the pertinent aspects 
of the three experiences and of the dis- 
cussion they have engendered, attention is 
directed to the common elements of wage 
stabilization plans and to their definition. 
The analysis, it is believed, is useful for 
developing a wage stabilization plan for the 
United States within a mobilization con- 
text. The analysis may be helpful 
in providing direction for a more systematic 
comparative examination of these experi- 
has heretofore been made. 


clements in a 


also 


ences than 

This paper deals 
‘wages” rather than 
much of what is said may be equally rele- 
vant to “salary” stabilization planning 

A wage stabilization plan is a list of the 
major actions, and their rationalization, 
which the government is prepared to take 
in order to carry out a policy of stabilizing 


nonagricultural 
although 


with 
salaries, 
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Stabilization 


wages in a mobilization. The 
mobilization period is defined to include, 
for the present purpose, the conversion from 
peacetime to mobilization conditions as well 
as the from mobilization to 
peacetime conditions, These major actions 
fall under the following general headings, 
which may be termed the elements of a 
plan: wage goals; wage criteria, which set 
forth the bases on which wage increases 
shall be allowed; progress techniques for 
determining where a wage stabilization 
program stands at a particular point in 
time in relation to the goals; the organiza- 
tion for processing applications for wage 
increases and for handling labor-manage- 
ment disputes involving wage and nonwage 
issues; and timing, setting forth the con- 
ditions under which a wage stabilization 
plan or changes therein shall be put into 
effect. 

The foregoing listing is not in order of 
importance, It might appear that the first 
the substantive in 
character whereas three 
procedural, Yet a this 
underemphasizes the importance of the last 
wage stabilization 


period of 


reconversion 


elements are 
the 


distinction of 


two of 


other are 


sort 
three elements in a 
program. 

Given the foregoing elements, planning 
for wage stabilization requires the integrated 
effort of the economist and his colleagues 
including but not 
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in related disciplines 


Comment on 
Current Labor 
Problems 

| 

| 


Moses Lukaczer is a member of the 


faculty, College of Liberal Arts, 
Lincoln University in Pennsylvania. 
This paper has benefited, he writes, 
from the comments of both Paul F. 
Brissenden and Sar A. Levitan. 


public administration. This 


confined to 
discussion 


should become clearer as the 
proceeds. 


Wage Goals 


It is commonly said that wage stabiliza- 
tion seeks to achieve three objectives which 
relate to (1) the labor cost element in price; 
(2) purchasing power, that is, spendable 
income in relation to the supply of civilian 
goods that can be bought; and (3) the 
mobility of manpower, with particular refer- 
ence to its movement into war industries.’ 
Although all these objectives were present 
in the wage stabilization experiences, the 
relative importance assigned to each varied 
from experience to experience. 

Additional goals have been proposed: to 
preserve collective bargaining insofar as 
possible, to settle labor disputes to main- 
tain production operations, to enforce some 
equality of sacrifice within the wage earn- 
ing population—between it and other groups— 
and to maintain the status quo with respect 
to labor organization and union leadership.’ 
It is necessary to distinguish between the 
major purposes for which a wage stabiliza- 
tion program is established, the ends it is 
designed to accomplish, and the values 
which it may be desired to preserve while 
administering the program to achieve those 
ends. The four additional goals appear to 
be of the latter kind. 

It would be agreed, presumably, that 
wage stabilization is not established in 
order to preserve collective bargaining, al- 
though the administration of a particular 
program may be guided by the desire to do 
the least possible damage to free bargain- 
ing by labor and management. Similarly, 
wage stabilization is not established for the 


purpose of settling labor-management dis- 
putes, although it may be agreed that the 
organization and administration of a pro- 
gram of this kind must be developed and 
carried out with due regard to the need for 
preventing work stoppages from hindering 
necessary production operations, 


In discussing the proposed goal of main- 
taining equality of sacrifice, it is necessary 
to proceed with some caution. Because 
wage controls have an important effect on 
the economic status of the wage-earning 
group, it might be argued that it is an 
object of wage controls to enforce through 
that means an equality of sacrifice at least 
between the wage-earning and other groups 
in the community. In other words, quite 
apart from their price and manpower aims, 
wage controls have as a goal to prevent 
labor from progressing further under mobiliza- 
tion conditions than do other groups. The 
position taken in this paper is that the 
maintenance of equality of sacrifice is not 
so much a goal of wage controls as such 
as a factor which affects the initial timing 
of controls and the timing of subsequent 
significant changes in the substance of the 
program. For example, wage controls are 
established not so much to bring about 
equality of sacrifice as to enforce the price 
and manpower aims already described at a 
point in time at which comparable sacri- 
fices are being imposed on other groups. 
While it is true that in determining the 
sacrifices undergone by the wage-earning 
group the burden of wage controls and their 
economic effects constitute in themselves an 
element, they are only one among a num- 
ber of factors. 

The fourth objective of maintaining the 
status quo with respect to labor organiza- 
tion and union leadership seems to be inti- 
mately related to the maintenance of equality 
of sacrifice and, therefore, the preceding 
remarks apply to it as well.’ 


Goals more precisely defined.— Wage goals 
should be phrased in terms which enable 
them to provide maximum direction to 
wage stabilization and related activities. 
Maximum direction would be afforded if 


‘For general reference, the reader is _ re- 
ferred to the histories of the wage stabilization 
agencies prepared under official auspices: The 
Termination Report — National War Labor 
Board (United States Government Printing 
Office, 1948), in three volumes; The National 
Wage Stabilization Board, January 1, 1946-Feb- 
ruary 24, 1947 (United States Government Print- 
ing Office, 1948); Wage Stabilization Program 


1950-1953 (duplicated, 1953) in three volumes 
2 For example, Richard A. Lester, ‘‘Collective 
Bargaining Under Stabilization,” 


Proceedings 


of the New York University Fourth Annual 
Conference on Labor (New York, 1951), p. 165. 
For a similar listing, see Clark Kerr, ‘‘Govern- 
mental Wage Restraints: Their Limits and 
Uses in a Mobilized Economy,’’ 62 American 
Economic Review 381 (May, 1952). 

*In a subsequent list of possible objectives, 
Lester excluded the maintenance of the status 
quo of labor organizations and union leader- 
ship. ‘‘Wage Troubles,’’ Yale Review, Septem- 


ber, 1951, p. 62. 


February, 1957 @ Labor Law Journal 


wage goals were expressed quantitatively as 
the contribution of wage controls toward 
achieving (1) a level of costs and spendable 
income which supports governmental efforts 
to maintain prices at a specified level, and 
(2) levels of wages in various industries 
which are consistent with production and man- 
power priorities. Wage goals, thus defined, 
would provide particular orientation to the de- 
velopment of wage criteria, would furnish the 
basic test for determining whether wage stabi- 
lization activities were reaching desired ob- 
jectives and would facilitate the co-ordination 
of wages with other elements of economic 
stabilization and mobilization. 

To this end, the commonly accepted wage 
goals may be more precisely defined as 
follows: 


(1) As the contribution (to be given ap- 
propriate quantitative expression) which 
wage controls shall make toward limiting 
the cost increases that might result from 
increases in wages to employees, to a level 
which will support governmental efforts 
concurrently made to maintain general prices 
or particular categories of prices at speci- 
fied levels. This goal might be stated in 
terms of the average increase in cost, in 
general or for particular categories of prices, 
resulting from wage increases to em- 
ployees, which should be permitted to be- 
come effective under the wage stabilization 
program. 

(2) As the contribution (to be given ap- 
propriate quantitative expression) which 
wage stabilization controls shall make to- 
ward maintaining the amount of spendable 
funds derived by employees from wages at 
a level which will support governmental 
efforts concurrently made to maintain gen- 
eral prices or particular categories of prices 
at specified levels. This goal might be 
stated in terms of the amount of spendable 
funds derived from wages which shall be 
permitted to become effective under the 
wage stabilization program. The goals in 
(1) and (2) would be established within 
the context of an appropriate level of cost 
increases and an appropriate level of spend- 
able funds, respectively, from all sources, 
wage and nonwage. The nonwage sources 
would be handled through control mech- 
anisms appropriate to them. The wage 
criteria or standards which are employed in 
a wage stabilization program to prescribe 
the specific bases on which wage increases 
shall be allowed must be translated into 


terms of their aggregate effect on the aver- 
age increase in cost and on spendable funds 
of wage earners in order to ascertain whether 
the criteria are consistent with these two 
wage goals. In connection with the pre- 
ceding statements of wage goals, it should 
be kept in mind that wage stabilization au- 
thorities do not control all the factors which 
affect spendable income received by wage 
earners, nor all the wage increases wage 
earners receive which enter into wage costs, 


(3) As the contribution (to be given ap 
propriate quantitative expression) which 
wage controls shall make toward main- 
taining an appropriate relationship between 
wages in industries that are deeply in- 
volved in the mobilization effort, and those 
that are not, and among industries, all of 
which are involved in the mobilization 
effort. The wage relationships must be in 
accord with or, at least, must not hinder 
the production and manpower priorities as- 
signed the various industries. This goal 
might be stated in terms of a ranking of 
industries from the standpoint of the urgency 
of their production and of needed man- 
power recruitment to facilitate such pro- 
duction. A determination would then be 
whether the relationship of 
(or of important wage ele- 
would emerge under wage 
stabilization controls would facilitate or 
obstruct the attainment of the manpower 
requirements implicit in the ranking. If the 
resulting wage levels would obstruct, con 
sideration would be given to making ap- 
propriate changes in the wage stabilization 
accomplish needed man 


made as to 
wage levels 
ments) that 


program or to 
power results in other ways. 


In stating the manpower goal in the 
foregoing terms, the author is in agreement 
with the position that explicit recognition 
ought to be given by the wage stabilization 
agency to the impact of its decisions and, 
more broadly, of its wage criteria, man- 
power and nonmanpower alike, upon man- 
power flow.” Such recognition would be 
provided by establishing an explicit man 
power goal in a form which would permit 
a periodic determination with respect to 
whether the goal was or was not being 
achieved. It is clear that the decisions of 
a wage stabilization agency may have man 
power effects regardless of the particular 
language used to justify the decisions. It 
would seem to follow, then, that the agency 
the effects. However, 


ought to ascertain 


*See John B. Parrish, ‘Relation of Wage 
Control to Manpower Problems,’ Problems and 
Policies of Dispute Settlement and Wage Sta- 
bilization During World War II, Bulletin No. 
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Department of Labor 


1009, United States 
(United States Government 
1950), Ch. 5, pp. 225 and 227 


Printing Office, 
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whether the agency should consider the 
manpower aspect in each and every case 
brought before it® or in the aggregate is 
a separate question, The author leans to 
the view that consideration should be given 
to the manpower aspect in the aggregate, 
because of the problems likely to arise * 
if case by case consideration were under- 
taken; hence, the particular phrasing of 
the manpower goal above. The author’s 
view is that in the development of wage 
criteria, explicit consideration should be 
given to the manpower goal of wage stabiliza- 
tion so that the criteria would work toward 
wage relationships between and among in- 
dustries which were consistent with the 
needs of the mobilization effort. If this did 


not work out in practice, consideration would 
be given to changing the criteria appropriately. 


Wage Criteria 


Wage criteria constitute the second ele- 
ment of a wage stabilization plan. By wage 
criteria are meant the rules which prescribe 
the wage increases employers may grant 
and their employees receive under the wage 
stabilization program or, more accurately, 
the wage increases which may not be ex- 
ceeded. These rules embody “terminal 
points” or “stabilized limits” for various 
types of wage adjustments.” These rules 
taken together represent the fundamental 
device for supporting through controls on 
the wage side the governmental price and 
production and manpower objectives, The 
rules thus defined are termed wage criteria, 
standards or principles and have been a 
common feature of all wage stabilization ex- 
periences to date. The criteria have differed 
in specific respects, however.” 

In the development of wage criteria, 
several problems have recurrently arisen. 
These are: (1) the source from which the 
criteria shall be developed in order that 
they might play a major role in shaping 
the wage results reached through and out- 
side of collective bargaining. The authority 
of the wage stabilization agency in labor- 
dispute situations is important in this con- 


nection as well as the role of the wage 
settlements that emerged from them; (2) 
the differences, if any, between the wage 
criteria applied to completed wage agree- 
ments submitted in the form of voluntary 
applications and to labor-dispute situations; 
(3) the areas within the general sphere of 
wages for which criteria need to be de- 
veloped; and (4) the areas in which em- 
ployers shall be permitted to apply the wage 
criteria to their own situations by a kind 
of self-certification under a general regula- 
tion and the areas in which the wage 
stabilization authority shall itself apply the 
wage criteria to individual situations as 
presented to it in the form of completed 
agreements. 


Progress Techniques 


A third element of a wage stabilization 
plan is described by the term “progress 
techniques” which are designed to indicate 
where a program stands at a particular 
point in time in relation to wage goals. 
This element, like the others described, has 
been common to the wage stabilization ex- 
periences, but has been less well developed, 
analytically and factually.” It would seem 
to be vital to keep a kind of “box score” 
of the wage stabilization program to assist in 
alerting officials to the need for taking action 
to forward the achievement of goals or even 
to reconsider the goals themselves. Progress 
techniques should be directly related to the 
goals in the sense that they identify the 
data that need to be provided to determine 
whether the goals are being fulfilled.” 

Specifically, the techniques should help 
measure the effect of wage stabilization 
controls: (1) on costs resulting from wage 
increases to employees under the jurisdic- 
tion of the wage stabilization agency for 
comparison with the effect which wage con- 
trols should have if they are to assist 
appropriately in achieving governmental 
price goals from the cost side; (2) on the 
volume of spendable funds derived from 
wages under the jurisdiction of the wage 

(Continued on page 141) 


°As Parrish appears to suggest in work 
cited at footnote 4, at pp. 225-226. See also San- 
ford Cohen, ‘‘Wage Stabilization—A Regional 
tye View,"' Southern Economic Journal, Octo- 
ber, 1953, pp. 167-168. 

* As described by Parrish, work cited at foot- 
note 4, at pp. 226-227. 

'The National War Labor Board, cited at 
footnote 1, Vol. 1, Ch. 16, p. 183. 

*It is not practicable within the compass of 
this paper to describe the wage criteria de- 
veloped in the three wage stabilization experi- 
ences. The reader is referred to the termination 
reports already cited. 
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*For a pioneer discussion of this element, 
principally in terms of the World War II ex- 
perience, see John T. Dunlop, ‘‘An Appraisal of 
Wage Stabilization Policies’’ in the bulletin 
cited at footnote 4, Ch. 4, pp. 169-178. In the 
subject paper, progress techniques are dis- 
cussed in relation to wage stabilization goals. 
It is not clear (see, for example, pp. 177-178) 
that Dunlop's discussion throughout has the 
same orientation. 

” Kerr's tests (work cited at footnote 2, at 
pp. 381 and 383) of the performance of the 
Wage Stabilization Board do not appear to 
relate back in all instances to the functions he 
has prescribed for wage stabilization. 
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Compensation of Industrial Workers 


for Jury Service 


By ROBERT L. ARONSON 


The inclusion of jury pay for workers in the recent Big Steel contract 
illustrates the industrial relations aspect of this article by an associate 
professor of the New York State School of Industrial and Labor Rela- 


tions. 


Court reform may be affected by new plant practices which now 


provide compensation to industrial workers who are called for jury duty. 


OR SOME TIME, trial by jury in civil 
cases has been on the decline and the sub- 
ject of severe criticism as a judicial instru- 
ment.’ Much of this has been attributed to the 
failure to obtain for jury service sufficient 
numbers of those persons best qualified to 
appraise evidence and reach conclusions of 
fact. Experienced members of the bar and 
the judiciary contend that often many quali- 
fied persons avoid service by pleading, 
successfully in most cases, economic hard- 
ship. Removal of the economic incentive to 
escape from jury service would presumably, 
therefore, raise the level of competence of 
juries by broadening the effective popula- 
tion base from which they are selected. 


In industry, a number of employers now 
provide compensation to offset the loss of 
earnings sustained by employees when they 


serve as jurors. Though the desire to im- 


“i See, for example, Lewis Mayers, The Amer- 
ican Legal System (New York, Harper, 1955), 


Jury Pay 


prove the jury system is rarely considered 
in such instances, the practice of compensat 
ing employee-jurors may nevertheless have 
effect. Jury service without the 
penalty of wage presumably would 
increase the number of qualified jurors 
effectively available and, consequently, also 
strengthen the extent to which the jury is 
representative of the whole community 


It may 


such an 


loss 


granted, however, 
that further private to compensate 
employees for jury should not be 
encouraged if (1) the costs to employers 
would be burdensome or unequally dis- 
tributed and, especially, (2) the extension 
of the practice would deter the search for 
public remedies for increasing the attractive 
of jury service. Accordingly, this 
paper describes the character of jury pay 
practice, attempts to reach some judgment 


taken for 


action 


service 


ness 


pp. 276-278; also Jerome Frank, Courts on Trial 
(Princeton University Press, 1949), pp. 110-125 


95 


| — 
= 
| 
| 


In preparing this paper, the author 
has benefited from the assistance of 
several people. Carl Oles, of Con- 
solidated Aircraft, Fort Worth, Texas, 
carried the main burden of the field 
work and assisted in other aspects 
of the research. Bertram F. Willcox 
and Milton Konvitz, of Cornell Uni- 
versity, offered many helpful sug- 
gestions on, and criticisms of, early 
drafts of the manuscript. 


on its significance for employers as well 
as employees and explores briefly some of 
the legislative and administrative remedies 
that promise to make jury service more 
generally attractive to wage earners as well 
as to others, 

Available information on the extent and 
nature of jury pay is based largely on an 
analysis of collective bargaining agreements 
and is mostly descriptive. For this study, 
not only was further information required 
on the extent to which employees are com- 
pensated in industry, but even more im- 
portant was the need to obtain views on 
experience with the practice. Accordingly, 
a field investigation was carried on in sev- 
eral New York State industrial communi- 
ties during the summer and early fall of 
1954. Forty-two employer and employer 
association representatives and five union 
officials were interviewed. To supplement 
the discussion of the problem of jury serv- 
ice and selection, jury commissioners, county 
clerks, and members of the bar and judi- 
ciary were also interviewed in several locali- 
ties, and correspondence was carried on 
with bar and governmental officials in sev- 
eral other states. No attempt was made 
to be comprehensive or even representative 
in choosing the organizations and_ indi- 
viduals for interviewing purposes; availa- 
bility and experience with the problems 
involved were the major criteria. 


Jury Pay Practices in Industry 


Compensation by employers to employees 
who serve as jurors is intended to offset 
the loss of income and consequent financial 


sacrifice because of absence from work. 
Such compensation is usually justified on 
several grounds, of which the desire to 
maintain employee earnings at an adequate 
level during the period of service is per- 
haps the chief reason. Another compelling 
reason is the desire of employers to main- 
tain favorable relations with the communi- 
ties in which they operate. Compensation 
for jury service is often regarded by com- 
panies as much an obligation as contribu- 
chest campaigns or 


tions to community 
sponsorship of civic educational or im- 
provement activities. Such compensation 


may also have the further effect of con- 
tributing to the improvement of the jury 
system, though among employers inter- 
viewed this is clearly incidental to its other 
purposes. 

Recent analyses of collective bargaining 
agreements indicate that perhaps as many 
as one fifth of all workers covered by such 
agreements receive compensation for time 
lost during jury service.” Under collective 
bargaining, jury pay provisions in agree- 
ments seem to be more common in the 
food processing, chemical, petroleum and 
coal products, electrical machinery, gas and 
electric utilities, and communications indus- 
tries than in most other industries.‘ Usually 
employers have agreed to make up the 
difference between the jury fees and regular 
wages, presumably on the ground that no 
one should profit from the performance 
of a civic obligation. 

Interviews with employers in the five 
New York State industrial centers visited 
suggest that the practice of paying em- 
ployees for time spent on jury service is 
more widespread than recent studies indi- 
cate. Among the companies studied, cus- 
tom and unilateral employer policy rather 
than collective agreement account for the 
practice of jury duty pay. Only three of 
30 unionized employers who make some 
provision for jury leave pay do so because 
of the terms of a union agreement. Among 
the four nonunion employers interviewed, 
only one makes no provision for jury duty 
leave or pay. 

Methods of compensation.—In most com- 
panies, hourly and salaried employees are 
treated differently with respect to jury 


2 The communities involved were Buffalo, 
Rochester, Syracuse, Albany-Schenectady-Troy, 
and Elmira-Corning. 

*A recent study by the Bureau of Labor 
Statistics based on 1,736 agreements covering 
more than 6 million workers shows that 18 
per cent of the agreements include such pro- 
visions and that these agreements cover about 
the same proportion of workers, See Dena G. 


Weiss, ‘‘Union Contract Provisions for Paid 
Jury Leave,"’ 78 Monthly Labor Review 545, 
547 (May, 1955). The Bureau of Nationa! Affairs 
reports that, of 28 per cent of contracts pro- 
viding time off for civic duty, three fourths 
provide for jury pay. 

* Weiss, work cited at footnote 3, at p. 546. 
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leave or pay. About two thirds of the 
companies visited made some formal pro- 
vision for both classes of employees, but 
13 employers had provided for the con- 
tinuation of income while on jury duty only 
in the case of salaried employees. In almost 
all companies, salaried employees received 
their full pay plus the jury fees. Six com- 
panies, however, treat both classes of em- 
ployees uniformly; in four of these companies, 
employees retain jury fees and allowances 
as well as their full salary or earnings. 
Uniformity of treatment seems also to vary 
between communities. In one industrial 
center, 63 per cent of the companies asso- 
ciated in an industrial management council 
pay both hourly and salaried employees, 
while in another community of comparable 
size only two of 31 companies (which 
account for 75 per cent of industrial em- 
ployment in the area) pay hourly rated 
employees. 

Where hourly rated employees are com- 
pensated for jury duty, the mode of pay- 
ment is usually the difference between 
normal or average daily earnings and the 
jury fees. Seventeen of the companies in- 
terviewed follow this practice, which is 
also the dominant practice nationally.’ Al- 
most as many companies (15), however, 
follow the practice of only giving time off 
without pay to hourly rated employees 
called for jury duty. As already indicated, 
four companies allow hourly workers to 
retain jury fees above their regular com- 
pensation. 


Where companies pay only the difference 
between regular compensation and jury 
fees, the method of administering the pro- 
vision varies. A few companies arrange 
for the employee to surrender his check 
for jury service to the company at the 
end of the period covered. In most in- 
stances, the practice requires the employee 
to obtain a certificate from the clerk of 
courts testifying to the number of hours of 
compensable jury service and the amount 
paid. This is then deducted from the em- 
ployee’s pay before computing his earnings 
for the period. Earnings are usually com- 
puted by multiplying the basic wage rate 
by the number of daily or weekly scheduled 
hours, in the case of time workers, and 
on the basis of average hourly piecework 
or incentive earnings for workers paid on 
that basis. 

General understanding and, in a_ few 
cases, formal practice require employees 
to report for work during those portions 


of the term of jury service when they are 
not actually required to be at the court- 
house. Four companies interviewed require 
such reporting-in whenever practical, as, 
for example, during the afternoon if there 
is no trial in progress. Time worked during 
such periods is often added to jury fees 
in computing the compensation where 
employers pay the difference between full 
pay and jury fees. A survey by an indus- 
trial management council in one upstate 
New York industrial center reveals that 60 
per cent of the member companies sur- 
veyed require salaried workers to resume 
their jobs when not actually serving. In a 
number of instances, company representa- 
tives reported that salaried workers were 
generally expected to cover their duties in 
spite of jury service, by night work or by 
rescheduling. 


Few of the companies or employer asso- 
ciations interviewed attempt to set time 
limits on the period for which jury pay 
or leave is granted.” One company limits 
jury pay to two weeks in any one cal- 
endar year 


Cost of jury duty pay.—The cost burden 
of compensating employees for time lost 
because of jury service is a function of a 
number of variables: the number of em- 
ployees who serve during the period over 
which the costs are computed, the salary 
or wage grade of such employees, the dura- 
tion of the service, the extent to which 
replacements must be hired to perform the 
functions of the absent employees, and the 
extent of the employer's liability for com- 
pensation, that is, whether the employees 
are fully or partially compensated and 
whether the liability is limited to a certain 
time period. None of the companies investi 
gated was able to supply this much detail 
on their actual experience with the problem 
Most of them were only able to estimate 
crudely the number of employees who 
served as jurors during the year just pre 
ceding the study 

This information, together with informa- 
tion on the size of the employee group, 
provided an estimate of the scope of the 
problem for the companies studied, The 
findings show that in no instance was 
the relative number of employees affected 
very large. Of the 19 companies which 
supplied such information, five reported 
that between 2 and 2.5 per cent of the 
employees served as jurors in the period 
of a year; three of these companies had 
less than 500 employees, while the other 


®* Weiss, work cited at footnote 3, at p. 545 
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* Weiss, work cited at footnote 3, at p. 547. 
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two employed more than 1,000 workers. 
During the year preceding the study, be- 
tween 1 and 2 per cent of the employees 
in four companies, only one of which em- 
ployed more than 1,000 workers, served on 
juries. Ten other companies reported that 
less than 1 per cent of their employees 
served as jurors; in most instances, the 
fraction was less than % of 1 per cent. 


One of the latter companies was able 
to supply information on the number of 
man-hours compensated for jury service 
over the five-year period 1950-1954. During 
that period, this company, which employs 
more than 7,000 workers, experienced a 
fourfold increase in man-hours paid for 
jury service—from 50 hours in 1950 to 200 
hours for the first nine months of 1954. 


Employer and union attitudes toward 
jury service.—As an issue in labor-manage- 
ment relations, jury leave pay has certainly 
excited little interest among union and 
company representatives interviewed during 
this study. Most of the latter indicated 
that their respective unions had never raised 
the issue, which could mean either that 
the union is satisfied with prevailing com- 
pany policies or that the problem is minor. 
Perhaps this explains why relatively few 


union agreements make provision for 
such pay. 
Management and union representatives 


were also questioned about their views on 
where the responsibility lies for adequate 
juror compensation. These views are in 
most cases personal rather than representa- 
tive of the organizations involved. While 
most reported little concern with the prob- 
lem of jury pay, the prevailing view among 
14 who offered opinions is that the re- 
sponsibility is the state’s; five are satisfied 
to have industry bear part of the burden 
while nine others feel that any increase 
in fees should come out of state revenues. 

Some interesting reactions that may throw 
further light on management attitudes are 
reproduced below. 

One management representative who re- 
gards jury leave pay as a serious problem 
said: 

“The large corporations are bearing the 
brunt of it. They pay their employees for 
time off, and so more employees are called 
from the larger corporations than from 
small business concerns. The little guys 
should bear more of the burden.” 

Typical of those who feel that the solution 
to the problem is political is the following: 


“We don’t teel we are responsible for 
paying our men who are fulfilling their 
civic obligation. On the other hand, we 
don’t penalize them when they serve; we 
give them time off.” 


On the other hand, the industrial relations 
officer of another company reported that his 
and other companies in the community be- 
lieve that jury duty should be encouraged 
among workers, and that the company, 
as a member of the community, has an 
obligation to encourage them by com- 
pensating for lost working time. Typical 
of the reasoning behind this attitude is the 
following: 

“If you want jurors in the box to pass on 
you when you have your own case, then 
you must be willing to contribute by serv- 
ing on juries for other people.” 

Some employers occasionally ask that 
employees who have been called up for 
jury service be excused because of their 
importance to the company. However, five 
of the employer representatives interviewed 
careful to emphasize that they do 
not ask for excuses even for their key 
personnel, except in war or defense emer- 


were 


gency. One company representative re- 
ported that efforts to have employees 
excused had resulted in adverse public 


relations and had led to the present policy 
of paying for lost time. The remarks of 
a number of other company representatives 
suggest that the desire to maintain good 
community relations and to establish a repu- 
tation for civic leadership may be as imper- 
tant as employee welfare in accounting for 
the custom of paying for lost time. 

A few union representatives questioned 
about jury service had little to offer about 
solutions to the problem. All of them 
regarded jury service as a minor union 
concern and a few claimed that the issue 
had never been raised in their union. Of 
course they are concerned that the members 
will not lose earnings as a result of serving 
on juries, but the main concern is that, 
where such benefits are available, employees 
paid for lost time should receive the full 
amounts to which they are entitled. Because 
of the small number of employees affected, 
however, jury pay apparently provides little 
leverage in collective bargaining. In most 
cases where no provision for jury pay was 
included in the collective agreement, union 
representatives were satisfied with prevail- 
ing company practice. As one _ business 
agent stated the matter, “Why fight for 
something we already have?” 
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Jury Selection and Service 


As it has developed in the common law 
countries and particularly in the United 
States, trial by jury serves a political as 
well as a judicial function. As a repre- 
sentative body of citizens, the jury from 
colonial times has been seen as a popular 
check on the arbitrary exercise of judicial 
power. Indeed, in accounting for its sur- 
vival against severe criticism,” the jury’s 
political function may be as important as 
its judicial function. The fact that jurors 
are no longer witnesses of the occurrence 
that gave rise to the trial would seem to 
emphasize this as, negatively, do certain 
criticisms and developments in judicial ad- 
ministration. The jury has been charged 
with contributing to congestion in trial 
courts,” and in many jurisdictions it has 
been replaced by such instruments as special 
referees and administrative tribunals, and 
by arbitration. It is significant, on the 
other hand, that not only is trial by jury 
popularly cherished as a basic civil liberty 
but that the organized bar ”® and the courts ” 
also regard it as an important instrument 
of political democracy, especially in crimi- 
nal actions. 


Wage-earner representation on juries.— 
The concept of the jury as an instrument 


7Full discussion of this criticism is beyond 
the scope of this paper. One of the most severe 
criticisms, however, is that by the device of 
the general verdict, juries often ignore the 
instructions given them by judges and abuse 
their fact-finding power. For a discussion of 
this and other criticisms of the jury, see Frank, 
work cited at footnote 1, at pp. 110-125 

* For example, jury fees have been proposed 
in some states as a means of relieving conges- 
tion of the docket by making trial by jury 
more expensive than the cause of action would 
warrant. See Twenty-ninth Report, Judicial 
Council of Massachusetts (Pub. Doc. No. 144, 
1953), pp. 89, where such a proposal is made. 

* Thus, in its 1938 report, the American Bar 
Association's Committee on Trial by Jury In- 
cluding Methods of Selection of Jurors states 
that “Jury service today is the chief remaining 
governmental function in which lay citizens 
take a direct and active part, and trial by jury 
is the best means within our knowledge of 
keeping the administration of justice in tune 
with the community.”’ (Italics supplied.) Re- 
produced in Arthur T. Vanderbilt (editor), 
Minimum Standards of Judicial Administration 
(New York, Law Center of New York Uni- 
versity, 1949), Appendix A, p. 545. 

“In the State of New York, for example, 
the courts have emphasized the political char- 
acter of trial by jury by holding that statutory 
qualifications for jury service are not essential 
to trial by jury, and failure to conform to them 
is not sufficient to set aside a verdict. See 
People v. Cosmo, 205 N. Y. 91 (1912), cited in 
New York State Constitutional Convention Com- 
mittee, Problems Relating to Bill of Rights and 
General Welfare (Albany, 1938), p. 16. For a 


Jury Pay 


of direct political democracy basically cre- 
ates the problem to which compensation of 
employees for jury service is offered as 
one solution. If the function of the jury 
were exclusively, or even mainly, judicial, 
capacity for understanding the logic of the 
law and perhaps also the technical issues 
involved in particular cases would be the 
chief criteria guiding jury selection.“ But 
the courts and the legislatures have not 
generally adopted such criteria in any mean- 
ingful sense. Instead, a popular test has 
been applied: Jury service is compulsory 
on all but a few Moreover, the 
Supreme Court of the United States has 
interpreted the Sixth Amendment and the 
“equal protection” clause of the Fourteenth 
Amendment to mean that the process of 
jury selection must be based on a jury list 
representative of the community. 
There must be no systematic exclusion of 


citizens. 


whole 


any group as a group on such grounds as 
race, sex or occupation.” 

Unlike the exclusion of women and mi- 
nority groups, however, the problem of 
securing sufficient representation of wage 
earners usually does not involve the per- 
sonal prejudices of government officers " or 
statutory discrimination. Rather, it seems 


to stem from recognition that wage earners, 


general discussion of the present role and 
status of the jury, see Curtis Bok, “The Jury 
System in America,’' 287 Annals of the Amer- 
ican Academy of Political and Social Science 92 
(May, 1953) 

" Judge Frank argues that some of the criti- 
cism of present jury practice might be met by 
special juries composed of jurors technically 
familiar with the issues, as in cases relating 
business. See work 


to a particular trade or 

cited at footnote 1, at p. 143. The special or 
“blue ribbon"’ jury permitted in some juris- 
dictions for important or unusually intricate 


cases, however, is composed of persons known 
to possess the statutory and other qualifications 
for jury duty rather than because of their 
expertise. While such special juries do not 
have the characteristic urged by Justice Frank, 
their existence supgests that not all members 
of the universe of jurors are regarded as equally 
qualified to try the facts in all cases brought 
to trial. 

“ This, of course, assumes that the persons 
excluded are statutorily eligible for jury serv- 
ice. In some states, women are not eligible to 
be jurors: in the Ballard case, the United States 
Supreme Court held that where the state law 
(in this instance, the State of California) per- 
mitted women to serve as jurors, their sys- 
tematic exclusion from the jury list violated a 
defendant's constitutional rights. See Ballard 
v. U. 8., 329 U. S. 187 

™ However, as recently as 1940, officers of the 
courts in Erie County, New York, were criti- 
cized for systematic exclusion from the jury 
list of laborers, Negroes and certain groups of 
foreign extraction, especially Italians and Poles. 

(Continued on following page) 


who rarely have other sources of income 
than that from their daily employment, 
may suffer severe financial hardship during 
service as jurors. 


Because of the loss of income, wage 
earners “ often apply for excuse from serv- 
ice on the ground of economic hardship. 
Some judges, preferring contented to dis- 
gruntled jurors, have tended to accept such 
pleas, perhaps because objective tests of 
economic hardship are unavailable. For 
example, four of six jury commissioners 
interviewed in this study reported that 
they were inclined to be lenient in recom- 
mending excuse from service on the ground 
of financial hardship. As a result of ex- 
cuses for this reason and for physical disability 
(also a frequent ground for excuse), as 
many as 50 per cent of those called for jury 
service in their jurisdictions never served. 


The nub of this situation is illustrated by 
Thiel v. Southern Pacific Company, 328 U. S. 
217 (1946), the leading case on ocecupa- 
tional representation under the jury system. 
The Thiel case involved a damage suit 
against the railroad, charging negligence 
by the railroad’s employees in their failure 
to protect a passenger trom injuries which 
he sustained when he jumped out of a 
window while the train was in motion. 
Failing to secure judgment in the inferior 
federal courts, this unusual plaintiff appealed 
to the United States Supreme Court for 
reversal on the ground that there had been 
systematic exclusion of wage earners from 
the jury list. The facts developed showed 
that this had indeed been the case. The 
statement of the clerk of court summarizes 
the practice and the reasons for it: 


“‘Tf [ see in the directory the name of 
John Jones and it says he is a longshore- 


man, I do not put his name in, because 
I have found by experience that that man 
will not serve as a juror, and I will not get 
people who will qualify. The minuté that a 
juror is called into court on a venire and 
says he is working for $10 a day and can- 
not afford to work for four, the Judge has 
never made one of those men serve, and 
so in order to avoid putting names of people 


in who I know won't become jurors .. . I 
do leave them out. thea 
Mr. Justice Murphy, speaking for the 


majority of the Court, reiterated the general 
principle that there must be no systematic 
or intentional exclusion of any group from 
the opportunity to perform jury service. 
Such service is an “individual rather than a 
group or class matter,” and qualified indi- 
viduals are to be found in every group 
in society.” Consequently, questions of 
economic hardship must be decided on an 
individual rather than a group basis. Un- 
fortunately, the Court has provided no 
clear test of such hardship in its dictum; 
“Only when the financial embarrassment 
is such as to impose a real burden and 
hardship does a valid excuse of this nature 
appear.” Excuse from jury service is thus 
left as a matter for judicial discretion, to 
be determined on an individual basis. 

On such a basis the general situation is 
not likely to be improved very much. To 
add to the burden of the courts, the time- 
consuming task of determining real hardship 
would only further clog the channels for 
providing speedy determination of legal 
contests. Moreover, close judicial scrutiny 
of a hardship claim probably would not 
only be distasteful to most judges but also 
might arouse substantial public resentment 
against the courts and weaken their status. 
In the face of such considerations, most 


(Footnote 13 continued) 
See State of New York, Supreme Court, Appel- 
late Division, Fourth Department, Jn the Matter 
of the Investigation of the Operation of the 
Jury System in the County of Erie. Report of 
the Examining Board, September Term, 1940, 
pp. 13-14. 

™ Wage earners, of course, are not the only 
occupational group that may suffer economic 
hardship as the result of jury service. Busi- 
nessmen and the self-employed may be even 
more adversely affected and, on a reiative basis, 
probably more frequently ask to be excused. 
No statistics were found, however, to support 
this conclusion. See ‘‘Fourteenth Annual Ju- 
dicial Conference of D. C.--1953,"" 21 Journal 
of the Bar Association of the District of Co- 
lumbia 302 (July, 1954). 

“In an earlier case, however, the Court 
pointed out that trial by a cross-section of the 
community does not require that the jury panel 
must contain representatives of the same class 
as the litigants; Glasser v. U. 8., 315 U. S. 60 
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(1942). As a matter of fact, in the Thiel case, 
the jury contained five members classified as 
manual workers. The Supreme Court has also 
upheld ‘blue ribbon’’ juries composed mainly 
of white-collar and professional workers, in 
Fay v. New York, 332 U. S. 261 (1947). Fora 
break-down of the occupational composition of 
such juries in the four metropolitan counties 
of New York City, see Highteenth Annual Re- 
port of the Judicial Council of the State of New 
York (Albany, 1952), pp. 168-169. The council 
has recommended the abolition of special juries 
on the ground that they are ‘‘repugnant to the 
traditional right of a person to be tried by a 
jury of his peers'’ (p. 59). One of the grounds 
for this recommendation is that the general 
jury system, as it now operates, yields a true 
cross-section of the community as highly quali- 
fled as special jurors. No supporting evidence, 
however, is supplied. See the special study, 
‘Recommendation and Survey Relating to Abo- 
lition of Special Juries,’’ report cited above, 
pp. 157-172. 
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judges are likely to continue to grant or 
deny excuses on economic hardship grounds, 
without very close scrutiny of the circum- 
stances. A general and impersonal solution 
to the hardship problem, therefore, would 
seem desirable. 


Private compensation for time lost during 
jury service is such a solution, but it is not 
the only one available. The fact that it 
imposes a cost burden on employers for a 
governmental obligation perhaps demands 
that other solutions be investigated, if not 
as alternatives, then as means of minimizing 
private costs. These other solutions gen- 
erally involve statutory procedurai 
modifications of present methods of jury 
selection and service. 


Statutory and procedural methods of 
reducing hardship resulting from jury duty. 
—A number of legislative and administra- 
tive means for reducing the incidence of 
hardship resulting from jury service and 
improving the representativeness of juries 
are available. Some of them have been 
tried in various jurisdictions while others 
have been proposed for experiment. Their 
introduction would require changes in the 
judiciary law in some cases, while others 
could be accomplished by administrative 
action alone. However, actual experience 
with some of these methods has not been 
sufficient, or at least not recorded suffi- 
ciently, to make judgments about their use- 
fulness, and they will be treated in the 
following discussion as suggestions. Insofar 
as possible, reference will be made to the 
statutory situation in New York State and 
to experience uncovered in the course of 
this study. 

Changes in methods of jury selection and 
service that might be made by statute in- 
clude: (1) broadening the base for the 
selection of jury panels by eliminating cer- 
tain exemptions and by improving present 
methods of compiling jury lists; (2) limit- 
ing the duration of jury service; and (3) 
increasing jurors’ fees and allowances. Ad- 
ministrative methods that might have a 
favorable influence on the problem are (1) 
increased pretrial practice; (2) improved 
scheduling of trials; (3) jury pools; and 
(4) educational and public relations programs. 


Base for jury selection.—A broader base 
than is now commonly used in many juris 
dictions for compiling jury lists would, so 
to speak, spread the risk of jury service 


over a larger portion of the adult popula 
tion. Any means that could be found to 
accomplish this would not only make the 
jury system fairer and increase its attrac- 
tiveness, but might reduce requests 
for excuse from service. There are two 
aspects to be discussed: the sources of 
jury lists and statutory exemptions. 


At the time of this study, the county 
clerks and jury commissioners interviewed 
used a variety of sources for compiling jury 
lists. The major sources were voting regis- 
trations, tax and assessment rolls, city and 
telephone directories, and personal knowl- 
edge. These sources probably do not en 
compass the supply of potential jurors that 
may be available and may therefore tend 
to narrow substantially the numbers from 
which juries might be drawn. Moreover, as 
Mayers points out, present procedures trust 
too much to personal discretion in selecting 
jurors.” The amended judiciary law of 
New York, for example, may improve this 
situation greatly by including census enu 
merations as well as other general sources, 
and by directing jury commissioners to 
make a continuous search for eligible jurors.” 


In most including New York, 
persons engaged in certain occupations may, 
when called, claim exemption from jury 
service, The prineipal justifications for such 
exemption are the close relationship of the 
occupation to public welfare or the need 
for a continuing relationship between the 
particular occupation and the persons served 
Among the exemptions common to the 
judiciary laws of many states are lawyers 
and their employees, physicians, dentists, 
pharmacists, optometrists, undertakers, nurses 
In a few states, teachers, 


also 


states, 


and veterinarians 
professors and the clergy may also claim 
exemption. Some states also exempt such 
occupations as printers, millers, bank tellers, 


newspaper reporters and editors, postal and 
other government employees, and members 


of the national guard. Exemptions may also 
be claimed by women, or by 
either sex because of age or physical disa 
bility.” In New York, the judiciary law 
permits the following oecupations to claim 
exemption: the clergy, physicians and sur- 
geons, dentists, pharmacists, embalmers, 
optometrists, lawyers, the military including 
the national guard and the naval militia, 
firemen and police officers, marine captains, 
engineers and licensed pilots, journalists and 


persons of 


editors, and women.” 


% Mayers, work cited at footnote 1, at pp. 


391-392. 
729 McKinney's Consolidated Laws of New 
York (Annotated), ‘Judiciary Law,"’ Sec. 658 
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*See Vanderbilt, work cited at footnote 9, 
at pp. 172-180 


” See work cited at footnote 17, at Sec. 665. 
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Elimination of some of these exemptions 
or a requirement that the individual claim 
to exemption must meet the legislative 
intent would also help to broaden the base 
of jury selection and increase the fairness 
of the system. Admittedly, we have little 
information on the extent to which persons 
in the exempted classes avail themselves of 
this privilege. However, such exemptions 
have the weakness of categorization gen- 
erally. The assumption behind such exemp- 
tion is that every member of the exempted 
class is not only engaged in that profession 
but that his Activities meet the definition of 
legislative purpose. Actually, the differences 
among the members of any exempted group 
with respect to the relation of their occupa- 
tional activity to public interest are probably 
as wide as the differences in this respect 
between the groups.” Moreover, it has 
sometimes been objected that the exempted 
classes include a disproportionate number 
of those best qualified by education and 
experience to serve as jurors.” 

As a method of meeting this problem, 
exemption conditional on showing in each 
case that the occupational responsibility 
corresponds to the public welfare test might 
be substituted for the present categorical 
system. If administered by judges, how- 
ever, such individual determinations might 
prove even more burdensome and difficult 
than the administration of a test of financial 
hardship. Legislative scrutiny of the validity 
of the present exemptions, with a view to 
eliminating some of them, might prove to 
be a better solution, 


Duration of jury service.—In the absence 
of adequate compensation, the economic 
hardship entailed in jury service tends to 
increase with the length of the service. In 
some particularly lengthy cases, such hard- 
ship may be unavoidable. Measures to re- 
duce the amount of time involved in jury 
service would probably make service more 
attractive to larger numbers of persons. 


In some states, jury service may some- 
times be as long as a year, and in states 
without uniform jury laws, there may be 
wide variations among the counties with 
respect to the duration of service. Some- 
times this has the advantage of permitting 
experimentation with methods of making 
service more attractive. Thus, in Tulare 
County, California, service in the superior 
court is limited to one trial or four trips 
to the courthouse on summons, whichever 
comes first.” 


During our study, little was learned about 
the actual duration of service. One jury 
commissioner hazarded the estimate that 
the average trial lasted about a day and a 
half. New York State law limits the service 
of trial jurors to not more than two weeks 
but not less than five days.” Of course, if 
the juror is engaged in a trial when two 
weeks have elapsed, he must continue to 
serve until the conclusion of the trial. 
Within these limits, judges could perhaps 
shorten terms of service or break them into 
several shorter units to accommodate spe- 
cial needs or cases of extreme hardship. 
Two years must elapse after the last day 
of service before the juror is eligible to 
serve again. 


Increase in jurors’ fees.—The most ob- 
vious facet of jury service bearing on the 
problem of financial hardship is the fee 
paid to jurors for such service. Jury fees 
are not a matter of right except as they 
are authorized by statute.” Fees and mile- 
age and subsistence allowances are intended 
to compensate jurors for the incidental 
expenses that are incurred by reason of 
attendance,” not to make whole the entire 
financial sacrifice that may be involved. 
Jury fees vary considerably among the 
states,” and often vary from county to 
county within the state.” In federal trial 
courts, recent legislation has set the jurors’ 
per diem at $7 and mileage at seven cents, 
with an additional subsistence allowance of 


*” For example, women presumably are ex- 
empted because of the child-bearing function. 
The validity of this assumption is questionable 
on several grounds and particularly is in con- 
flict with the steadily increasing participation 
of women, including many with young children, 
in the labor force! 

™ Vanderbilt, work cited at footnote 9, at 
p. 181. For a fuller discussion of this problem, 
see “Exclusion from Jury Service of Certain 
Classes of Persons,'' 21 Tulane Law Review 
116-120 (1946-1947). See also, Mayers, work 
cited at footnote 1, at p. 392. 

“Information supplied by Colan W. Hen- 
ninger, president, California Jury Commis- 
sioners’ Association. 

* See work cited at footnote 17, at Sec. 675. 
* 31 American Jurisprudence 597. 


* Stanley F. Brewster, Twelve Men in a Box 
(Chicago, Callaghan and Company, 1934), p. 21. 

* For example, in Connecticut the per diem 
is $8 with a mileage allowance of ten cents. 
(Letter from Edward D. Fisher, Judicial De- 
partment, State of Connecticut, dated July 15, 
1954.) In New York State, the per diem in 
New York City is $4, and up to $6 outside of 
the city, with a mileage allowance of five cents. 

77 In Wisconsin, for example, jurors are com- 
pensated by the counties which may pay as 
little as $4 per day, or as much as $8, though 
it is reported that most counties pay close to 
the maximum. (Letter from Philip S. Haber- 
man, executive secretary, Wisconsin Bar Asso- 
ciation, dated August 11, 1954.) Also, see 
footnote 26. 
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$5 when daily travel is impractical. There 
is some feeling that this scale is still inade- 
quate in view of the increased costs of food 
and lodging.” It is generally agreed that, 
even though jury service is a civic obliga- 
tion, jurors should not subsidize the system 
by being obliged to serve for fees that 
fail to meet the personal expenses involved. 


Raising jurors’ per diem and mileage al- 
lowances would presumably make jury serv- 
ice more attractive,” but this presents several 
difficult problems. One problem is that an 
increase in jurors’ fees might reduce practi- 
cal access to trial by jury more than is 
socially or politically desirable by increasing 
the cost to litigants in those states where 
they pay all or part of the jury fees.” 
Where the cost is paid by government, on 
the other hand, the varying fiscal capacities 
of the counties might introduce inequalities 
in tax burden among the counties. This 
issue might be overcome, however, either 
by shifting the cost of jury service wholly 
to the state or by a system of matching 
grants-in-aid from the state to the counties. 
A third problem is that an increase in fees 
might remove the element of sacrifice that 
some commentators regard as desirable, 
both because jury duty is a civic obligation 
and because it is feared that higher fees 
would encourage the growth of a profes- 
sional juror group.” It is doubtful, how- 
ever, that this last is really to be feared; 
probably other than financial motives ac- 
count for most of the volunteering. The 
fact that jurors’ fees and allowances may 
occasionally exceed the weekly earnings of 
some of those called for service should not 
deter effort to maintain such fees at a level 
sufficient to offset the actual expenses and 
inconvenience involved. 


Procedural and administrative devices. 
Several procedural or administrative de- 
vices might have a beneficial effect 
on the jury system. One of these, which 
has gained popularity in recent years, is the 
pretrial conference. The main purpose of 
this device is to simplify the issues before 
trial by agreement between the parties; 


also 


however, in a number of instances the pre 
trial conference results in settlement and 
cancellation of the trial proceeding, while 
in others it has reduced the length of the 
proceeding. This device was reported by 
several commissioners to have reduced the 
number of jury trials substantially in re- 
cent years. 

Several other methods are available to 
reduce some of the time lost in connection 
with jury service. One of these, now re- 
quired by the New York judiciary law, is 
the Juror Qualification Statement, a ques- 
tionnaire designed to obtain in advance of 
empaneling all the information relevant to 
jury service. Jury commissioners are per 
mitted to administer the questionnaire by 
mail, rather than by personal appearance, 
and this device would ordinarily reduce the 
time required to establish qualification for, 
or exemption from, jury service. A second 
improvement might be introduced by better 
scheduling of actual appearance for jury 
duty. Within limits, the date and duration 
of the average trial might be forecast to 
permit such scheduling and to avoid the 


practice, common in many places, of large 


numbers of persons at the courthouse wait- 
which they 
category 


ing to serve on the trials for 
have been called. In the same 
is a suggestion by Mayers,” that the sched 
uling of trials be adjusted to fit the needs 
of modern business by beginning sittings 
at an hour later than the beginning of the 
business day, and ending later. This would 
permit many jurors to attend to their pri- 
vate affairs with less disruption than now 
usually occurs during a period of jury 
service.” 

A third, and related, method is the device 
of the jury pool. Some courts are so large 
as to be divided into parts, but in many 
jurisdictions jurors serve on trials only in 
one part of the court. Often there are long 
intervals between trials, so that only a 
small portion of the jurors’ day may be 
used, It has been suggested that a jury 
pool of idle jurors, from which any part of 
draw, would help solve 


the court could 


* United States House of Representatives, 
Report No. 960 to Accompany S. 1042 Relating 
to the Payment of Fees, Expenses and Costs 
of Jurors (81st Cong., Ist Sess., June 30, 1949), 
p. 2. 

* A study of recent experience in Texas in- 
dicates that eight of every 12 jurors claim that 
they suffer financial loss through service. “‘Why 
Do Solid Citizens Shrink from Jury Duty?" 
Saturday Evening Post, March 29, 1952, p. 10 

“It is reported that in New York, in 1927, 
the imposition of a jury fee reduced jury issues 
by 75 per cent. Fourth Report for the Judicial 
Council, p. 24. 
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"21 Journal of the Bar Association of Dis- 
trict of Columbia 304 Several jury commis- 
sioners interviewed reported that they had a 
substantial number of volunteer jurors and that 
they were willing to let such persons serve 

"= Mayers, work cited at footnote 1, at p. 392 

“As noted earlier, the present situation for 
salaried and professional workers is quite the 
reverse of this proposal. In a number of com- 
panies studied, such personnel were expected 
to make up the lost time by overtime work 
after the end of the normal business day, or by 
weekend or holiday work 
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scheduling problems, increase the efficiency 
of jury service, and perhaps even justify a 
reduction in the term of service.” Finally, 
educational and public relations work with 
schools, social, fraternal and business or- 
ganizations might create interest in jury 
service and change attitudes of potential 
jurors from a desire to evade to a desire 
to serve.” 


Summary and Conclusions 


Although trial by jury appears to be 
steadily declining in favor as a judicial 
instrument, its political importance requires 
that the burden of service be distributed 
as broadly as possible over the entire adult 
community, Among other reasons, how- 
ever, the financial hardship of jury service 
for groups such as wage earners results in 
the loss of the services of many who are 
potentially useful as jurors, and tends to 
make the jury system unrepresentative of 
the community. Thus, the major function 
of trial by jury is threatened with serious 
deterioration, 

Private industry is already making a 
substantial contribution to the problem by 
compensating employees for time lost dur- 
ing jury service. This study reveals that, 
because of modern concepts of employee 


welfare and the desire for good public rela- 
tions, the practice is more widespread in 
industry than recent analyses of collective 
bargaining agreements indicate. On the 
other hand, the problem has excited little 
active interest in industry, and few unions 
have pressed for jury leave pay in collective 
bargaining. If further extension of the 
practice in industry is desired, educational 
efforts by members of the bar and judiciary, 
and perhaps by employer associations and 
union organizations, will be required. 


Before such efforts are undertaken, how- 
ever, the statutory and administrative means 
for minimizing the financial hardship of 
jury service should be appraised. A review 
of some of these means reveals a number 
that might make jury service more attrac- 
tive. Experience with these various meth- 
ods is perhaps too fragmentary to permit 
conclusions about their capacity to insure 
an adequate and representative supply of 
jurors, and some of them may create new 
problems in the administration of justice. 
Further study and evaluation of these 


methods is needed, but it seems quite clear 
that the courts and the legislatures have 
substantial power to remedy present de- 
fects in jury selection and _ service. 


[The End] 


“We all know how important good 
health is We in industry 
know the value of keeping our machines 
in good running order we spend 
millions on preventive maintenance ... . 
Is it not just as important for us .. . to 
help maintain the proper functioning of 
our employees ? This is something 
unions and employers are coming to 
realize more each day. In 1954 
employer contributions to health, wel- 
fare, and pension programs came to 
more than $4,537,000,000. As of now the 
rate probably exceeds six billion dollars. 
Similarly the number of workers covered 
has grown phenomenally. In 1945 only 
500,000 . . . . Today more than 12,000,000 
.... This great development has come 
about through the voluntary efforts of 
companies and unions without any gov- 
ernmental interference or compulsion 
whatsoever, 


DONATIONS TO HEALTH, WELFARE AND PENSION PROGRAMS 


“While their growth has been startling 
and their purpose and objective sound, 
these programs have experienced what 
can be called growing pains. Many 

programs are well managed and 
provide substantial benefits. But many 
have serious shortcomings. Some of the 
benefits cost more than they should 
due partly to abuses. But mainly high 
costs result from the outright lack of 
knowledge on the part of labor and 
management. Outright abuses have 
been few but unfortunately they endanger 
the gains of the many. Wherever a 
union official commits a wrong, there also 
is a guilty employer. Management 
cannot free itself of responsibility merely by 
honoring its financial obligation to pay the 
bill."—John I. Snyder, president and chair- 
man of U. S. Industries, Inc., in an address 
before the International Machinists. 


“See Mayers, work cited at footnote 1, at 
p. 371. This practice is mandatory in New 
York City. See work cited at footnote 17, at 
Sec. 607. 
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tion, for example, has made educational work 
one of its main functions. (Letter of Colan W. 
Henninger, president.) 
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Some Effects of Labor Costs 


upon the Railroad Industry 


By MORRIS A. HOROWITZ 


In recent years the average earnings of railroad employees did not 
increase as much, percentagewise, as did those of other occupations. 


Some classifications in the train and engine group did exceed those 
of nonrailroaders. It is the relatively high level of railroaders’ 
earnings that appears to be the concern of an industry which has not 
been able to maintain its share of the transportation market. This 


paper charts the effect labor costs have had on operating railroads. 


HE train and engine service employees 

of American railroads and the unions 
representing these workers have received 
more than a proportionate share of criticism 
with respect to their alleged high earnings, 
short hours and featherbed working rules. 
These are the operating personnel of the 
railway system, and they include the engi- 
neers, firemen, conductors and brakemen, 
in both road and yard service.’ 


The unions representing these railroad 
workers have never affiliated with a parent 
federation such as the AFL or the CIO. 
Nevertheless, the general wage movements 
of these employees during the post-World 
War II period have followed fairly closely 
what has frequently been referred to as the 
national wage patterns. However, because 
of their method of payment and working 
rules, the effects of wage rate adjustments 
on the earnings of these employees may be 
exceedingly different than in industry gen- 
erally. 

During this postwar period the operating 
revenues and the operating expenses of the 
railroads have increased significantly, but 
operating ratios declined from 83 per cent 
to 76 per cent. Passenger traffic measured 
by passenger-miles declined by about 50 
per cent from 1946 to 1952, whereas freight 
traffic measured in revenue ton-miles in- 
creased by only 4 per cent. What is in 
store for the railroads in the future depends 
a The group of railroad employees under study 


is that classified by the Interstate Commerce 
Commission as Group VI(b), Transportation 


Railroad Labor Costs 


primarily upon the competition of the air 
lines, over-the-road trucking, oil pipelines 
and intercity bus lines. However, with labo 
costs being a significant proportion of total 
railroad costs, how successfully the rail- 
roads can meet their competition depends 
to a certain extent upon the activities of 
the railroad unions 


The purpose of this study is to examine 
the postwar changes in the various earn- 
ings and employment series of the train 
and engine service employees, to analyze 
their possible effects upon the operations 
of the railroads and to draw some conclu- 
sions as to possible future developments. 
The train and engine service employees 
were selected for study for a number of 
reasons: As the workers who actually op- 
erate the trains, they have a particularly 
Strategic position among railroad workers; 
as a group, their earnings are higher than 
those of the nonoperating group; and they 
have no formal ties with the rest of the 
labor movement, indicating a greater pos 
sibility of independent action 


The train and engine service employees, 
frequently referred to as the operating em 
ployees, may be divided into two principal 
categories: the yard service employees and 
the road service employees. The yard serv 
ice employees are those engineers, firemen, 
conductors and switchmen who work within 
the confines of a railroad yard or terminal, 


(train and engine service). See ICC Statement 
No. M-300, Wage Statistics of Class I Steam 
Railways in the United States. 
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The author is associate professor 
of economics, Northeastern University. 


and who are paid on a time basis, generally 
by the day. The road service employees are 
those engineers, firemen, conductors and 
brakemen who operate the trains over the 
right of way, and who may be engaged in 
passenger service, through freight service 
or local freight service. The rules which 
determine the earnings of road service em- 
ployees provide for a combination of mile- 
age and daily or hourly rates of pay, popularly 
known as the “dual system of payment.” ? 
This system of payment contains three 
main elements: (1) payment for straight 


time, which may be based on miles run or 
hours worked; (2) payment for overtime, 
at pro-rata or penalty rates; and (3) so- 


called “constructive allowances” and “arbi- 
traries.” The latter are payments principally 
for special or extra work or for working 
time or other time when men are required 
to be on duty but are not directly produc- 
ing transportation—in any event outside the 
scope of the time or duties for which com- 
pensation is provided by the regular hourly 
or mileage methods of pay. 


Wage Development Since 1946 
During the period 1946-1952 all railroad 
workers as a group have managed to in- 
crease their earnings by a_ considerable 
amount. Estimates of increases in hourly 
earnings have ranged from about 70 per 
cent*® to 95 per cent,* depending upon the 
method of computation. During this same 
period increases in other industries were 
estimated as follows:° 
774% 
64.1 


Bituminous coal 
Manufacturing 


59.6% 
59.2 
57.2 


Private construction 
Retail trade 
Wholesale trade 
Telephone industry 53.7 
Hotel industry 44.7 

The estimates of increases in hourly earn- 
ings for railroad workers as a group are 
heavily weighted by the adjustment from 
a six- to a five-day week for the non- 
operating employees and the yard service 
employees. If these adjustments had not 
been included, the estimates of increases 
in hourly earnings would show a signifi- 
cantly different picture. Let us now exam- 
ine the general increases in basic rates of 
train and engine service employees during 
the postwar period. 

In 1946 the train and engine service em- 
ployees matched the 18% cent pattern set 
as the first postwar round of increases. 
These employees received a 16 cent increase 
effective January 1, 1946, and an additional 
2% cent adjustment effective on May 22. 
In 1947 the railroad workers again followed 
the national pattern. In April and May of 
1947 the so-called 15 cent package agree- 
ments were negotiated in the automobile, 
rubber, electrical equipment and steel in- 
dustries. The operating employees of the 
railroads received a 15% cent increase effec- 
tive November 1, 1947. 

The third round of postwar adjustments 
occurred in the major industries in mid- 
1948. The settlement in the automobile in- 
dustry was generally for 13 cents; in the 
steel industry, 13 cents; and in the rubber in- 
dustry, 11 cents. The third-round adjust- 
ment for the railroad operating employees 


2See this author's article ‘‘The Railroads’ 
Dual System of Payment: A Make-Work Rule?” 
8 Industrial and Labor Relations Review 177 
(January, 1955). 

* This estimate made on the basis of increases 
cited for various groups of nonsupervisory em- 
ployees in Harry E, Jones, Railroad Wages and 
Labor Relations 1900-1952 (New York, 1953), p. 


21. 
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* This figure is cited by Sumner H. Slichter, 
‘Wage Policies Since World War II,"' Commer- 
cial and Financial Chronicle, December 4, 1952. 
The figure was apparently computed from total 
railroad employment and from hours data which 
included time paid for but not worked. Jones, 
work cited at footnote 3, excludes such hours 
data. 

* Work cited at footnote 4. 
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was only 10 cents and was not effective 
until October 16, 1948. 

In 1949, while the major industrial settle- 
ments were for pension benefits, the rail- 
road operating employees made a gain in 
their vacation benefits. These workers had 
been receiving one week of vacation with 
pay until April 29, 1949, when an agreement 
was reached which provided that railroad 
operating employees with less than five 
years of service would be given a one-week 
vacation with pay annually and that em- 
ployees having five or more years of con- 
tinuous service with an employing carrier 
would be granted an annual vacation of 
two weeks with pay, subject to certain quali- 
fying conditions.” These vacation benefits 
had been obtained in most nonrailroad in- 
dustries prior to the end of World War II. 


From 1950 on, the wage increases of the 
train and engine service employees no longer 
moved uniformly: The yard service em- 
ployees came out with different adjustments 
than did the road service employees. This 
split within the train and engine service 
group was an expected result when the 
nonoperating employees, in September, 1949, 
succeeded in reducing their workweek from 
48 hours to 40 hours, and in obtaining a 
20 per cent increase (equivalent to 23% 
cents per hour) which maintained their 
take-home pay. While the road _ service 
employees are basically on a mileage sys- 
tem of payment, the yard service employees 
are paid on a time basis, similar to that of 
the nonoperating employees, and at that 
time the yard service employees were still 
on a 48-hour workweek. In October, 1950, 
when the road service employees received 
a five cent general wage increase, the yard 
service employees received 23 cents, 18 cents 
of which was for the five-day week adjust- 
ment. The 18 cent increase was not equiva- 
lent to the 20 per cent increase necessary 
to maintain weekly take-home pay. 

Over the three-year period from January, 
1950, to January, 1953, the road service 
employees received 124% cents in general 
increases and 13 cents in cost-of-living ad- 
justments. The yard service employees re- 
ceived 31 cents in general increases and 18 
cents’ in cost-of-living adjustments. Per- 
haps added to these figures should be the 
Guthrie Award of four cents per hour, 
awarded on March 18, 1953, but made retro- 


* Work cited at footnote 3, at p. 145. 

' The Switchmen’s union negotiated an escala- 
tor in the fall of 1950, more than six months 
earlier than the other brotherhoods, which ex- 
plains the larger cost-of-living adjustment. Only 
yard employees represented by the Switchmen’'s 
union received the 18 cents: yard employees 
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December 1, 1952. General 
increases for other large industrial groups 
over the same three-year period approxi- 
mated 32 cents in air frame manufacturing, 
34% cents in rubber, 36 cents in petroleum 
and over 40 cents in coal mining 

If one excludes the adjustment of the 
five-day week for yard service employees, 
the wage adjustments for the operating 
employees would be fairly comparable to 
those in other major industries. However, 
whereas the wage adjustments in nonrail- 
road industries directly reflect the changes 
in earnings, the rate adjustments for train 
and engine service employees do no nec- 
essarily reflect the changes in the actual 
earnings because of the operation of the dual 
system of payment. Over 16 per cent of 
total compensation of road service employees 
is a result of overtime and constructive 
allowances. Each wage rate adjustment 
also increases these other earnings compo- 
nents at least proportionately. In _ local 
freight service, for example, compensation 
for overtime and constructive allowances 
amounted to over 25 per cent of total com- 
pensation, Wage adjustments are 
obviously not indicative of changes in earn- 
ings of the train and engine service em- 
ployees, and it therefore becomes necessary 
to examine changes in earnings 


active to wage 


rate 


Changes in Earnings 
The 


publishes monthly and annually wage sta- 


Interstate Commerce Commission 
tistics of American railroads,” and from 
these statistics average hourly and average 
weekly earnings can be computed in a 
number of different ways. The procedure 
used to compute gross average hourly earn- 
ings in this study was to divide the number 
of hours on duty or held for duty reported 
in a given year into the total compensation 
reported as payable to all members of 
that class during the year in question. In 
order to calculate the number of hours on 
duty or held for duty it was necessary to 
total the service hours reported by the ICC 
as “straight time actually worked,” “over- 
time paid for” and “constructive allow- 
ances.” This omits the hours reported by 
the ICC as “straight time paid for,” since 
these figures are not actually hours but a 
time equivalent of the mileage system of 
payment.” 


represented by the other brotherhoods received 
only 13 cents, similar to the cost-of-living ad- 
justments of the road service employees. 
* See ICC Statement No. M-300. 
*For a detailed analysis of this, 
cited at footnote 2 


see work 
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Gross average weekly earnings were cal- 
culated by dividing total annual compen- 
sation by the mid-month count of employees. 
The resultant is an average annual earnings 
figure, which is then divided by the number 
of weeks in the particular year to obtain 
gross average weekly earnings. 


Table I shows for each train and engine 
classification average hourly earnings and 
average weekly earnings for both 1946 and 
1952, and the increases over the six-year 
period. The average increase in hourly 
earnings for all train and engine service 
employees was 77 cents, but for individual 
classifications, the increases ranged from 64 
cents for conductors and brakemen in local 
freight service to $1.34 for passenger fire- 
men. The percentage increases in hourly 
earnings varied from 39.1 per cent for en- 
gineers in local freight service to 58.9 per 
cent for through freight brakemen. Aver- 
age hourly earnings for all train and engine 
service employees increased by 49.4 per cent. 


Except for the year 1949, the postwar 
period of 1946 to 1952 was a period of full 
employment and rising prices. During such 
a period one might normally expect to find 
a narrowing of percentage differentials and a 
widening of absolute differentials between 
the earnings of high-paid and low-paid oc- 
cupations. No such pattern seems to appear 
when one examines the differentials between 
the low- and high-paid classifications, dis- 
regarding the specific occupations involved. 
Thus, as an example, the differential be- 
tween the high-paid passenger engineer and 
the low-paid local freight engineer widened 
significantly both in absolute and percent- 
age terms. If, however, one examines the 
differentials between the historically related 
classifications of engineer and fireman, and 
of conductors and brakemen, within any 
specific service, a pattern immediately is 
formed, 


The percentage differentials between the 
engineer and the fireman, and between the 
conductor and the brakeman narrowed in 
each of the four services except one; the 
differential between yard conductor and yard 
brakeman remained practically unchanged. 
Differentials in absolute terms showed an 
interesting pattern. In passenger service 
the absolute differentials narrowed, while 
in all other services the absolute differen- 
tials either remained the same or widened 
slightly, by a maximum of four cents. 
Passenger firemen narrowed their differen- 
tial with passenger engineers from 32 cents 
in 1946 to 26 cents in 1952, while passenger 
brakemen narrowed their differential with 
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passenger conductors from 39 cents to 31 
cents. 

Average weekly earnings increased sig- 
nificantly less than hourly earnings, due 
principally to the marked decline in the 
number of hours worked per week. All but 
three of the classifications showed such de- 
creases in hours from 1946 to 1952. 


The dual system of payment, which is 
basically a mileage basis of payment, per- 
mits the road service employees to take a 
significant part of technological gains in- 
volving an increase in the speed of trains 
in the form of greater leisure. Payment on 
a mileage basis means that greater train 
speeds result in completing the mileage of 
a particular run in a shorter time. The 
time saved is not shared between the em- 
ployees and the railroads, but is appro- 
priated by the employees in the form of 
shorter hours. This accounts for the long- 
run trend in the decline of average hours 
worked per week by the road service em- 
ployees. 

In order to examine these earnings in- 
creases in an over-all perspective it is nec- 
essary to compare train and engine service 
with nonoperating railroad groups and with 
nonrailroad groups. Table II] makes such 
a comparison. With respect to average hourly 
earnings, train and engine service as a 
group shows up rather poorly in contrast 
with the various nonoperating railroad groups. 
While train and engine service showed an 
increase in hourly earnings of only 49.4 per 
cent over the six-year period, train dis- 
patchers showed a 57 per cent increase, and 
signalmen, telegraphers and the shop crafts 
group showed an increase of over 60 per 
cent. Hourly earnings in train and engine 
service increased by 77 cents, while train 
dispatchers showed a $1.02 increase; signal- 
men, a 79 cent increase; telegraphers, a 77 
cent increase; and the shop crafts, a 76 cent 
increase. 

In view of the reduction in 1949 of the 
length of the regular workweek of the non- 
operating railroad groups from 48 to 40 
hours, with a compensating increase in the 
hourly rate, the comparison with train and 
engine service may not be a fair one. A 
comparison of average weekly earnings in- 
dicates that the percentage gains made by 
the nonoperating groups were significantly 
smaller than that of train and engine serv- 
ice, due chiefly to the large drop in the 
average hours worked per week. 


A comparison of increases in earnings 
of train and engine service as a group with 
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Table Il 


Comparison of Average Hourly and Average Weekly Earnings of All Train 
and Engine Service with Nonoperating Groups and Nonrailroad Groups 
1946 and 1952 


Average Hourly 


Earnings 


Per Cent 
Increase 1946 


1952 
$2.33 


1946 

All Train and Engine Service $1.56 
Nonoperating Groups 

Train Dispatchers 

Signalmen 

Telegraphers 

Shop Crafts 
Nonrailroad Groups 

All Manufacturing 

Durable Goods 

Nondurable Goods 

Plumbing and Heating 

Painting and Decorating 


Electrical Work 


2.92 
2.03 
1.96 
2.00 


1.86 
1.24 
1.19 
1.24 


1.67 
1.76 
1.54 
2.44 
2.35 
2.71 


1.09 
1.16 
1.02 
1.52 
1.56 
1.67 


Source: 


Railroad data computed from ICC Statement No. 


Change in 
Average Num- 
ber of Hours 
Worked 
per Week 
1946 to 1952 


48.1 to 46.4 


Average Weekly 
Earnings 


Per Cent 


Increase 


44.5 


1952 


49.4 $74.94 $108.27 
50.4 to 42.5 
47.2 to 40.0 
51.3 to 42.2 


47.7 to 38.9 


124.31 
81.04 
82.77 
77.17 


57.0 
63.7 
64.7 
61.3 


93.61 
58.34 
61.08 
58.97 


40.3 to 40.7 
40.2 to 41.5 
40.5 to 39.6 
39.6 to 38.8 
82.72 37.6 to 35.2 
110.32 40.7 to 40.7 


M-300, Wage Statistics of Class I 


67.97 
73.04 
60.98 
94.92 


43.82 
46.49 
41.14 
60.40 
58.50 
67.84 


53.2 
51.7 
51.0 
60.5 
50.7 
62.3 


Steam Railways in the United States; see, also, Harry E. Jones, Railroad Wages and Labor Rela- 
tions, 1900-1952. Nonrailroad data computed from BLS statistics. 


nonrailroad groups is 
II. The percentage 


selective 
in Table 


of 


shown 


those 
also 


increases in hourly earnings and weekly 
earnings were higher in each of the non- 
railroad groups. There unquestionably are 
some nonrailroad groups which could not 
show as high a percentage increase as train 
and engine service, but it should be noted 


that “all manufacturing, durable goods” 
and “nondurable goods” did show higher 
percentage increases, If this is truly indi- 
cative of the relative gains made, one could 
hardly contend that train and engine serv- 
ice employees have received a dispropor- 
tionately large share of the gains made by 
labor groups during the postwar period. 
While comparisons of increases in earnings 
may be a fairly reliable measure of the relative 
gains made by different groups of employees, 
they are not necessarily reliable as a measure 
of the relative effects upon the industries in- 
volved. The economics of the railroad in- 
dustry may be such that the gains made in 
earnings by the train and engine service 
employees may be more than the industry 
can afford. The gains taken as leisure by 
the train and engine service employees do 
not show up as increases in weekly earnings, 
but they are a cost to the industry. In addi- 
tion, the dispersion of increases by indi- 
vidual classifications from the average for 
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all train and engine service employees is 
so great that it is difficult to measure the 
effects upon the cost picture of the differ- 
ent services of the railroad industry. 


One item which seems to shed some light 
on the problem is the composition of the 
total compensation of train and engine serv- 
ice employees. Table III shows, by year, 
total compensation, and overtime compensa- 
tion and compensation for constructive allow- 
ances as percentages of total compensations. 
While total compensation has increased annu- 
ally except in 1949, straight time paid for as a 
percentage of total compensation has shown 
a slight decline. For the three years 1950, 
1951 and 1952, compensation for overtime 
and constructive allowances represented 16.9 
per cent of total compensation, which was 
a rise over the four previous years. While 
the overtime percentage declined, the con- 
structive allowance percentage increased, 
but in 1952 each item represented over 8 
per cent of total compensation. These 
figures appear unreasonably high, and it 
would seem that these are the items which 
the industry must undertake to investigate 
and to decrease. 

The figures shown in Table III are for 
train and engine service as a group, but 
there is a great variation among the various 
services. In local freight service, overtime 
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compensation alone was over 18 per cent 
of total compensation, due principally to 
the slow movement of trains in this service. 
The dual system of payment provides for 
overtime in local freight service when the 
average speed of the trip is less than 12% 
miles per hour. The average number of 
hours worked per week is slightly over 60, 
but if during that time the mileage run was 
at a speed of 12% miles or more per hour, 
compensation would be at straight time, 
rather than at overtime. However, in too 
many instances the speed of local freight 
trains is less than 12% miles per hour. 


One theoretical solution to this overtime 
situation in local freight service is to em- 
ploy additional personnel and thereby avoid 
overtime payments. The hiring of addi- 
tional employees, however, is not a practi- 
cal solution. The dual system of payment 
provides for the payment of a basic day's 
pay for 100 miles or less, eight hours or 
less. In local freight service the average 
miles run per trip is approximately 87, and 
the average hours worked per day is ap- 
proximately ten, resulting in approximately 
11 hours’ pay—eight at straight time and 
two time and one half. Not only are 
there many working rules which would 
prohibit the splitting in two of a particular 
run, but also the costs involved would be 
greater than the present costs. Employing 
two men instead of one would require the 
payment of a minimum of eight hours’ pay 


at 


to each. 

Another theoretical solution to the over- 
time situation in local freight service is to 
change the dual system of payment in such 


a manner as to avoid the payment of over- 
time or to pay straight-time rates for over- 
time rather than penalty rates. In view of 
the fact that the employees in local freight 
service average approximately 60 hours of 


work per week, it would appear difficult to 
such 


avoid the payment of overtime for 
long hours. The payment of straight-time 
rates rather than time and one halt for 
overtime would obviously cut the costs 


significantly. The problem here, however, 
would be the necessity of negotiating this 
change with the four unions affected. Time 
and one half for overtime in freight service 
was obtained by the employees when the 
railroads were under government control 
during World War I. A change this 
35-year-old rule could not be accomplished 
easily, if it could be accomplished at all 

to this overtime 
reached through 
the trains. Rail- 
tended to lean 
heavier loadings 


A more likely solution 
problem may perhaps be 
the route of speeding up 
road managements have 
toward longer trains with 
lf this practice were reversed, and shorter 
trains with lighter loadings were run, it 1s 
conceivable that the speed of local freight 
service trains would be increased signifi- 
cantly. Whether this would accomplish the 
purpose of decreasing costs would depend 
upon the amount of additional trams it 
would be necessary to run in order to make 
up for the shorter and lighter trains. It ts 
impossible to predict, with any degree of 
accuracy, whether this proposal would ac 
complish the ends sought, but it is a pos- 
the industry could easily 


sibility which 


undertake to investigate. 


Table Ill 


Train and Engine Service Employees 


Compensation 
Overtime for Construc- Straight Time 
Compensation tive Allowances Paid for as 
asa Per Cent as Per Cent of Per Cent of 
Total of Total Total Total 
Compensation Compensation Compensation Compensation 
(Milltons of 
Dollars) 
1946 1,112.5 9.7 6.1 84.2 
1947 1,171.1 96 5.9 84.5 
1948 1,293.4 9.5 6.2 84.3 
1949 1,185.3 7.8 74 84.8 
1950 1,231.2 8.8 8.1 83.1 
1951 1,397.4 8.8 8.1 83.1 
1952 1,439.6 8.6 8.3 83.1 


Railways in the United States. 


Railroad Labor Costs 


Source: Computed from ICC Statement No. M-300, Wage Statistics of Class 1 Steam 
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The labor relations policy of this 
Administration has been based upon 
a philosophy that reliance would be 
placed upon collective bargaining 
between mature and_ responsible 
unions and employers and that, ex- 
cept where the public health or 
safety are involved, the Government 
would not interfere in labor-man- 
agement relations. 

—James P. Mitchell 


Whereas overtime compensation was a 
greater percentage of total compensation 
for all train and engine service in 1952 than 
was compensation for constructive allow- 
ances, it is the latter which has shown a 
steady upward trend. As shown in Table 
111, compensation for constructive allow- 
ances increased from 6.1 per cent in 1946 
to 83 per cent in 1952. These average 
figures for all train and engine service em- 
ployees obscure the fact that in through 
freight service, constructive allowance com- 
pensation amounted to less than 10 per cent 
in 1946 and to more than 13 per cent in 
1952. As mentioned earlier, constructive 
allowances are payments principally for 
special or extra work or for waiting time 
or other time when men are required to be 
on duty but are not directly producing 
transportation. Current data are not avail- 
able on the various causes or types of rules 
which compose the constructive allowances; 
the most recent study was conducted in 
1934." This study indicates that of the 14 
or more causes or rules making up the total 
payment for constructive allowances, four 
represented 77 per cent of the total con- 
structive allowance payments. These four 
were deadheading, switching, terminal de- 
lays and held away from home terminal. 
While it is not known whether these same 
four items are as significant today as they 
were in 1934, the working rules requiring 
extra payments for these items are still in 
effect on all, or nearly all, railroads. In 
addition, compensation for vacations is now 
included in the constructive allowance figures. 

There unquestionably was some basis for 
the introduction of each of the rules requiring 
constructive allowance payments. Whether 
any of these rules has outlived its purpose 
is a moot point, and while the railroads 


have made many attempts in negotiations 
to eliminate or change many of these rules, 
they have remained basically without change 
for as long as 30 years. The changes that 
have taken place were made at the insist- 
ence of the unions, with the results of 
liberalizing the payments under the rules. 
Even without changes in the rules, each 
increase in the wage rate generally in- 
creases proportionately the rate at which 
compensation is made under these rules. 
What the carriers can do about this situa- 
tion is difficult to say. If any of these rules 
does militate against the efficient utilization 
of manpower, the carriers must attempt to 
negotiate such rules out of existence. 


Employment Changes 


Due to the great irregularity of traffic, 
the total number of train and engine service 
employees working during a month may 
greatly exceed the number of regular em- 
ployees who worked during that month. 
The Interstate Commerce Commission pub- 
lishes two sets of statistics—the monthly 
payroll count and the mid-month count. 
The monthly payroll count reports the 
total number of persons employed by all 
railroads during any part of a month, and 
thereby includes not only those employees 
who are regularly employed throughout the 
month but also persons who have worked 
in the industry as little as one day. An 
annual count is an average of the 12 
monthly payroll counts, which means that 
a person who worked in the industry one 
day during the year is given as much weight 
as a person who worked an entire month. 

The mid-month count is an attempt to 
arrive at the typical or average number ot 
employees in the various classifications required 
to operate the railroads throughout an 
entire year. The count is made by deter- 
mining the actual number of employees in 
the service of the industry on the fifteenth 
day of each calendar month, plus employees 
who are under pay but on vacation or sick 
leave, and extra men in train and engine 
service who, though not under pay, are 
subject to call or are available for service. 
Thus, this method succeeds in closely 
approximating the total manpower actually 
engaged in the operation of the railroads.” 

Table IV shows the year-to-year percent- 
age changes in employment, average annual 


” Federal Coordinator of Transportation, A 
Survey of Rules Governing Wage Payments in 
Railroad Train and Engine Service (Washington, 
D. C., March, 1936). This study shows that in 
1934, constructive allowances were 1.9 per cent 
of total compensation of all train and engine 
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service, and 3.8 per cent for through freight serv- 
ice. Thus, the importance of constructive allow- 
ances in total compensation nearly quadrupled 
from 1934 to 1952. 

" Work cited at footnote 3, at p. 346. 
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Table IV 


Train and Engine Service Employees 


Per Cent 
Change in 
Average 


Employment 


1946-1947 
1947-1948 
1948-1949 
1949-1950 
1950-1951 
1951-1952 
1946-1952 


} Source: ICC statistics. 


Per Cent 
Change in 
Average 
Annual 
Compensation 
+ 34 
+13.5 
+ 29 
+ 3.5 
+ 8.4 
+ 6.6 


Per Cent 
Change in 
Total 
Compensation 


compensation and total compensation for 
total train and engine service. To obtain an 
annual employment figure, an average was 
struck of the 12 mid-month counts of each 
year. In three of the six years, employment 
declined from the level of the previous 
year, and over the whole period employ- 
ment decreased by 11.3 per cent. This is a 
significant decline, when contrasted with 
the fact that the number of production 
workers in manufacturing increased by 7.7 
per cent over the same period. 

Despite the fluctuations in employment, 
average annual compensation increased steadily 
over the period, and ended up with a 44.5 
per cent increase in 1952 over 1946. Total 
compensation declined once, from 1948 to 
1949, when employment dropped by 11 
per cent. In all other years total compen- 
sation increased, showing a net gain of 
28.2 per cent over the period. 

One may conclude from 
that while railroad traffic is extremely 
erratic, varying significantly from day to 
day and from month to month, the demand 
for train and engine service employees is 
relatively inelastic. The decline in employ- 
ment appears to be the continuation of a 
long-term downward trend resulting prin- 
cipally from a declining market in traffic, 
plus heavier freight loadings and longer 
trains. Despite the decline in employment, 
however, the total compensation of train 
and engine service employees has increased, 
indicating that the railroads made no net 
savings in labor costs by the decrease in 
employment. 

What can railroads 
problem of increasing labor 
employment declines? Declining traffic, due 
chiefly to the competition from other modes 


Railroad Labor Costs 


these statistics 


about the 
while 


the do 


costs 


of transportation, and technological advances 
have meant a trend of employ 
ment. The increasing popularity of pattern 
wage settlements in the major industrial 
sectors of our economy has made it difficult, 


declining 


if not impossible, for the railroads to settle 
for less than the pattern, Whereas expand 
ing industries and industries in which labor 
costs are a small proportion of total costs 
can with little effort the pattern 
wage settlements, the railroad industry is 
not in that fortunate position. In addition 
to a downward trend in traffic, the railroad 


absorb 


industry is also faced with labor costs which 
are a relatively high proportion of total 
costs, so that each wage adjustment has a 
significant effect upon total One 
possible avenue of adjustment would be to 
fares in 


costs 
raise freight rates and 
order to offset the increased labor costs, but 
whether or not this will result in higher 
revenue depends upon a number of unpre 
The most direct method of 


passenger 


dictable factors. 
trimming its labor costs is for the industry 
to attain a tighter administration of its 
working rules. In view of the long history 
of many of these working 
will not be attained easily, but this is 
of the few ways of reducing the 

amount of compensation going for overtime 


rules, changes 
one 


large 


and for constructive allowances 


Effects on Railroad Operations 


There appear to be sufficient indications 
that 
and 
railroad operations, just as railroad opera 


train and engine service employment 


compensation have some effects upon 


effects and 


employment 


tions have some upon train 
service and 
sation. The previous have 


some clues to this two-way relationship. 


113 


cneine compen 


sections given 


+ 0.9 43 

— 27 +10.4 

—11.0 

le + 0.3 + 3 9 

T 4.7 4 13.5 

} 3.4 4 3.0 

—11.3 2R 2 


One facet of this relationship is indicated 
by Table V. While freight car miles showed 
little gain over the postwar years, average 
freight car miles per road freight employee 
increased by 22 per cent. Thus, while total 
output remained about the same, average 
output per employee increased by over 20 
per cent, indicating a decline in road freight 
employment. This, it should be noted, is not 
a complete measure of increased produc- 
tivity, inasmuch as it does not take account 
of the increase in the speed of trains. 
During this same period freight revenue 
increased by more than 50 per cent, due 
principally to a combination of increased 
rates and a different mix of freight. 

In passenger service the situation appears 
much more serious. Passenger train car 
miles actually declined by nearly 20 per 
cent from 1946 to 1952, while average pas- 
senger train car miles per road passenger 
employee remained relatively stable. Pas- 
senger service train revenue declined by 
over 9 per cent. 

While the increase in freight revenue was 
more than sufficient to offset the decline in 
passenger service train revenue, this is not 
as significant as the fact that the increase 
in freight car miles was as small as it was. 
The railroad industry cannot depend upon 
continued rising rates to show gains in 
revenue; an upward trend in traffic is vital 
to the industry. Increased traffic can be 
obtained only by successfully competing 
with the other modes of transport, and the 
question arises as to whether the high labor 
cost is a. significant obstruction to the 
railroads’ increasing, or even maintaining, 
their share of the total market. 


Table VI is indicative of the proportion 
which labor costs are of total costs, by 
showing wages of train and engine service 


employees per dollar of revenue for selected 
years. The trend of wages of road pas- 
senger employees per dollar of passenger 
service train revenue is decidedly upward, 
increasing from $.137 in 1946 to $.171 in 
1952. This postwar trend appears to be a 
continuation of a long-term trend beginning 
in 1920. A downward trend is indicated by 
the statistics on wages of road freight em- 
ployees per dollar of freight revenue, with a 
drop from $.090 in 1946 to $.070 in 1952. 
This downward trend also appears to be a 
continuation of a long-term trend. It is 
difficult to discern a trend in the statistics 
for all train and engine service employees, 
since the figures show erratic movements. 
A comparison of the extremes of the post- 
war period, however, shows a drop from 
$.146 in 1946 to $.136 in 1952. 

It is difficult to draw any definite con- 
clusions on the basis of these partial statistics. 
Over-all statistics on labor costs of all 
employees in the railroad industry are not 
much more indicative. Total operating revenue 
over the six-year period rose from $7.6 
billion in 1946 to $10.6 billion in 1952, a 
gain of approximately 40 per cent, while 
net railway operating income rose from 
$620 million to $1,078 million, an increase 
of nearly 74 per cent. During this same 
period total labor costs increased from 
$3,976 million to $5,062 million, a gain of 
only 27 per cent. Labor costs as a per- 
centage of total costs (including taxes) 
declined from 56 per cent to 53 per cent, 
whereas if taxes are excluded from total 
costs, the proportion remains constant at 
61 per cent for both 1946 and 1952. 

On the basis of these statistics one can- 
not conclude with any degree of accuracy 
that rising labor costs are a major factor in 
the plight of the railroad industry. While 
one may well hypothesize that labor costs 


Table V 


Freight and Passenger Service Traffic and Revenue, 1946 to 1952 


Freight Car Miles (billions) 
Freight Revenue (millions) 


Average Freight Car Miles per Road Freight 


Employee 
Passenger Train Car Miles (billions) 


Passenger Service Train Revenue (millions) 
Average Passenger Train Car Miles per Road 


Passenger Employee 


74 and 75 therein. 
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Per 

Cent 
1946 1952 Charge 
30.8 31.1 1.0 
$5,786.6 $8,788.6 51.9 
240,187 293,283 22.1 
4.3 3.4 —19.5 
$1,519.2 $1,378.7 — 93 
94,671 94,449 — 0.2 


Source: Harry E. Jones, Railroad Wages and Labor Relations, 1900-1952, at Tables 
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Table VI 
Wages of Road 


Wages of Total 
Train and 
Engine Service 
Employees 
per Dollar of 
Revenue 
$.139 
122 
133 
132 
118 
146 
135 
123 
.138 
130 
136 


$.093 
.142 
186 
185 
095 
137 
152 
166 
184 
162 
168 
171 


Passenger 
Employees 
per Dollar of 
Passenger 
Service 
Train Revenue 


Wages of Yard 
Train and 
Engine 
Employees 
per Dollar of 
Revenue 
$.044 
040 
043 
044 
047 
042 
053 
050 
051 
053 
051 
056 
057 


Wages of Road 
Freight 
Employees 
per Dollar of 
Freight Revenue 
$.103 
ORO 
075 
077 
075 
077 
090 
079 
075 
074 
071 
070 
.070 


Source: Harry E. Jones, Railroad Wages and Labor Relations, 1900-1952, at Tables 


74, 75, 76 and 77 therein. 


have had some effect upon the amount of 
traffic the industry has obtained, one can 
list other factors which have had as signifi- 
cant, if not more significant, effects. 
other than labor costs have also risen. Com- 
petition among the various means of trans- 


Costs 


port has also taken the form of service 
competition, and the fixed roadbed of the 
railroad industry has put the industry at 
a disadvantage. Government subsidies for 
airports and highways have had a 
negative effect on the railroad industry. 
However, the competitive situation is 
such that any change in rates, freight or 
passenger, must be seriously considered 
in terms of the probable influence on diver- 
sion of traffic from railroads to other means 
of transportation. The profit margin of the 
industry is sufficiently close that increased 
costs may readily be transposed into higher 
rates, with a resultant loss in traffic. While 
it is probably the case that each increase 
in labor costs means a potential loss in 
railroad traffic, should the employees be 
asked to bear the total burden of a “declin- 
ing industry”? The answer is obviously in 
the negative, but how this burden is to be 
shared between the employees, the stock- 
holders and the users of railroad services 
is not easily answered. The railroad indus- 
try has partially answered the problem of 
rising costs by technological improvements 
that have increased productivity. The industry, 
however, is not noted for its ready accept- 
new ideas, new techniques and 


also 


ance of 


Railroad Labor Costs 


new equipment. More research by the 
industry itself and a greater willingness to 
try out the new idea may be the long-run 
answer to this problem. 


Summary and Conclusions 


There appears to be a fairly close relation- 
ship between the wage movements of the 
train and engine service employees and the 
national pattern of wage settlements during 
the postwar period, There are two factors 
which have had a cause a 
divergency in the earnings. 
First, the yard service employees, who are 
compensated on a time basis, received an 
18 cent increase in 1950 over and above 
the pattern, in lieu of a 40-hour week. 
Second, the high proportion that overtime 
and constructive allowance payments are 
of total compensation indicates a tendency 
to pyramid each wage adjustment. 


tendency to 
increase in 


Despite these factors, however, average 
carnings of train and engine service, as a 
group, did not increase as much, percent- 
agewise, as did nonrailroad groups. There 
was, though, a great deal of variation in 
increases among the classifications within 
the train and engine group. A number of 
the classifications did show increases signifi- 
cantly in excess of those shown by some 
nonrailroad groups 

The relatively high level of earnings 
appears to be more of a cause for concern 
than the earnings over the 
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increases in 


1920 
1925 
1930 

1935 

7 1940 
1945 .. 

1946 , 

1947 
1948 _. 
1949 
1950 
1951 
1952 


period. An examination of composition of 
the compensation of the train and engine 
service group indicates that only 83 per 
cent is for straight-time payment while 17 
per cent is for overtime and for construc- 
tive allowances. While the trend of the 
percentage of overtime compensation was 
downward, the trend of constructive allow- 
ance payments was upward. In addition, 
total compensation for train and engine service 
increased significantly, while employment 
of the group declined. 


The railroad industry has not maintained 
its share of the market in the increased 
competition with other modes of transpor- 
tation. In 1952 the railroads handled approxi- 
mately 50 per cent of the intercity passenger 
traffic, a substantial decline from some 75 
per cent in 1926 and from 65 per cent in 
1940, In freight traffic the decline was 
nearly as substantial, From 1926 to 1952, 
for example, the percentage of the total 
intercity freight traffic handled by  rail- 
roads declined from approximately 77 per 
cent to about 55 per cent, with oil pipe- 
lines and motor trucks as the principal 
competitors.” 


To the extent that high costs were plac- 
ing the railroad industry at a competitive 
disadvantage, railroad labor must obviously 
be considered as one of the important 
factors involved. Labor costs were over 50 
per cent of total costs, indicating the sig- 
nificance of every increase in wages. The 
productivity of labor has increased but the 
gains of many technological improvements 
have not been shared between the employees 
and the carriers. A number of the working 
rules have been so applied or interpreted 
that the employees absorb much of the 
gains, frequently in the form of greater 
leisure. Nevertheless, there is no indication 
of an upward trend in the proportion of 
labor costs to total costs. 


There are unquestionably numerous other 
factors which must share with labor the 
responsibility of the industry’s competitive 
position, One must bear in mind the fact 
that a high proportion of labor costs to 
total costs does not necessarily result in a 
competitive disadvantage. The relatively 
high proportion of labor costs existed in 
the industry even before the industry was 
considered at a competitive disadvantage 
vis-a-vis its competitors. Whereas the indi- 
cations are that nonlabor factors are the 
more significant factors causing the down- 


ward trend in the railroad industry’s position, 
this paper is concerned only with the labor 
aspect. Since labor costs are high, what 
can the industry do to reduce such costs, 
or to dampen the upward trend of the 
absolute amount of the costs? 

One possibility is for the railroad indus- 
try to experiment with shorter and lightly 
loaded trains as a substitute for the slow- 
moving, long, heavily laden local freight 
trains. This may speed up local freight 
service sufficiently that the savings in the 
reduction of penalty overtime compensation 
may more than offset the extra costs of 
running additional trains. In addition, faster 
service in local freight may mean a greater 
ability to compete with other modes of 
transport for such traffic. Since this possi- 
bility in cost reduction may be experimented 
with by the industry unilaterally, it appears 
as one with great potentialities. 

Another possibility is for the railroads to 
seek to eliminate or modify those working 
rules affecting the efficient utilization of 
manpower. This would require the consent 
of the labor organizations, and such consent 
will not be readily forthcoming since most 
of these rules have been in the contracts 
for over 30 years, with little or only token 
objections by the carriers until relatively 
recently. Drastic changes at this point in 
time would require heroic efforts on the 
part of the railroads. 

Whether the railroads can 
negotiating changes in working rules deperids 
upon a number of conditions. The industry, 
faced with serious competition from other 
means of transportation, must continue to 
make technological improvements. To obtain 
a larger share of the gains from these 
improvements the carriers must seek to 
change some of the working rules. The 
unions see these technological improve- 
ments as threats to employment and to 
the existence of the unions, and will seek 
to tighten these rules. 

Only in the last number of years has the 
industry made a serious attempt to have 
rules changed or eliminated. The labor 
organizations’ argument against these demands 
is that “to grant them would completely 
nullity the twin pillars of seniority and of 
craft and class lines on which collective 
bargaining in the railroad industry rests.” 
The unions have made gains in wages and 
fringes, and they unquestionably will con- 
tinue to make gains equivalent to those 

(Continued on page 137) 


succeed in 


% Emergency Board Report (N. M. B. Case 
A-4336), Washington, D. C., May 15, 1954, pp. 
10-13. 
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Report cited at footnote 12, at p. 5. 
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The Run-Off Election Paradox 


By HARVEY M. WAGNER 


The current election rule of the NLRB requires that the bargaining 
representative be designated by a majority of the employees who vote. 


They must constitute a ‘‘substantial"’ 
a majority, of those workers who are eligible to vote. 


number, though not necessarily 
This rule in 


the administration of union certification elections often produces 


surprising results. 


A few possibilities are presented by the author. 


ASSAGE of the Taft-Hartley Act in 

1947 caused the NLRB to change its 
previous procedure for administering a run-off 
election in union certification proceedings.’ 
To illustrate the change in regulations, con- 
sider a primary election in which three 
choices have been placed on the ballot— 
Union A, Union B and No Union—and 
these three have received 4, 2 and 3 votes, 
respectively. Prior to 1947, the run-off 
election would be between Union A and 
Union B, since No Union did not receive 
a plurality of votes. Now Union A and 
No Union appear in the run-off election, 
since they are the choices receiving the largest 
and second largest number of votes cast. Al- 
though many persons have been convinced 
of the absolute correctness of one or the 
other procedure, it is our purpose to demon- 
strate that for general situations there does 
not exist a logically correct method of voting 
As is true of many aspects of public policy, 
a recommendation for a voting procedure 
comes to rest on a value judgment rather 
than on the use of pure logic. 

Our example is an extension of one sug- 
gested by Arrow.’ As in the case above, 
there are nine persons voting; the reader 
shoud note that our illustration is easily 
extended to situations in which more bal 
Each individual has a definite 
Union A, 


For 


lots are cast. 
ranking of preference between 
Union B and No Union (see table). 
example, individual R likes Union A_ best, 
Union B not so well, and No Union least 


of all; individual W likes Union B best, 
No Union not so well, and Union A least 


of all, 


Ranking of Preferences 
Individuals 
Choices UVWXY 
Union A 
Union B 
No Union 
We shall several alternative 
voting procedures and their implications. 
Procedure 1.—First, call for a vote be- 
tween Union A and Union B, so as to 
ascertain which union would result, pro 
vided it turns out that a union represents 
the workers. Second, call for a run-off be- 
tween the more preferred union and No 
Union, 


3 3 
] 


=. 


] 
3 
2 


consider 


Primary election—Union A_ receives 4 
votes (R, S, T, U); Union 
votes (V, W, X, Y, Z). Therefore, Union 
wins. 

Run-off election.—Union B receives 4 votes 
(R, S, V, W); No Union receives 5 votes 
(T, U, X, Y, Z). Therefore, No Union is 
the final result. 


B receives 5 


Paradox election—li the workers are now 
given a choice between Union A and No 
Union, Union A would win by 5 

Thus, as a group, the voting employees 
prefer Union A to No Union, No Union to 


votes 


1 Labor Management Relations Act, 1947, Sec 
9(¢)(3) 

? Kenneth J. Arrow, Social Choice and Indi- 
vidual Values (New York, Wiley, 1951), pp. 2-3 


Run-Off Election 


* The rationale for this proposal is based on 
the belief that a worker cannot wisely decide 
whether or not he wants a union until he knows 
which union would ultimately represent him. 
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Union B, and Union B to Union A. We 
make use of the results of this procedure 
in our analysis of the other proposals below. 

Procedure 2.—Pre-1947 regula- 
lations.— 

Primary election—Union A_ receives 4 
votes (R, S, T, U); Union B receives 2 
votes (V, W); No Union receives 3 votes 
(X, Y, Z). Therefore, Union A and Union 
B are in the run-off. 

Run-off election—Union B is the repre- 
sentative (same as result of primary elec- 
tion in Procedure 1). 

Paradox election.—li the workers are now 
given a choice between No Union and Union 
B, No Union would win (same as result of 
run-off election in Procedure 1). 

Procedure 3.—Present NLRB 
tions.— 

Primary election.—Voting is the same as 
in the primary election for Procedure 2. 
Therefore Union A and No Union are in 
the run-off. 

Run-off election—Union A is the repre- 
sentative (same as result of paradox election 
in Procedure 1). 

Paradox election.—\lf the workers are now 
given a choice between Union B and Union 
A, Union B would win (same as result of 
primary election in Procedure 1). 

Procedure 4.—First, call for a vote be- 
tween Union and No Union. If Union re- 
ceives a majority, then call for a_ run-off 
between the contesting unions. 


regula- 


Primary election—Union would definitely 
receive 3 votes (R, S, V), and No Union 
would also definitely receive 3 votes (X, Y, 
Z). The other three votes (T, U, W) would 


be distributed so as to make either Union 
win or No Union win. 

Run-off election—\lf Union wins in the 
primary, the run-off and paradox elections 
are the same as in Procedure 2. If No 
Union wins, the paradox election is the 
same as its counterpart in Procedure 1. 

We may summarize the importance of 
our argument as follows. In the above 
example, the final result varies with the 
actual voting procedure adopted. Although 
there may be many situations in which the 
workers’ preferences are such that all of 
the procedures investigated yield the same 
answer, nevertheless, given any particular 
procedure, we can construct some a priori 
possible set of individual preferences for 
which the voting method appears to be ill 
suited, Finally, if the preferences of the work- 
ers are as in the table on the preceding page 
then there is no logically correct voting method, 
for no matter what final decision is indi- 
cated, we can always compare that result 
with some other alternative presumably more 
preferred by the group. 

There appear to be two important as- 
sumptions * which allow for the construc- 
tion of the paradox: (1) an election pro- 
cedure should give every individual the 
same voting power in determining group 
choice, and (2) group choice should be tran- 
sitive (that is, if the group prefers choice 1] 
to choice 2, choice 2 to choice 3, then it 
should prefer choice 1 to choice 3). Given 
our own democratic institutions, it is natu- 
ral that we should in practice prefer viola- 
tions of the second assumption to violations 
of the first in the selection of our voting 


[The End] 


procedures, 


} 


OPPORTUNITIES FOR OLDER WOMEN 


Of today’s workers, more than 23 
million are women, This raises a prob- 
lem, Can a woman over 45 achieve a 
successful career in her later years? Yes, 
says Alice K. Leopold, Assistant to the 
Secretary of Labor for Women’s Affairs. 
“Abilities and attitudes,” rather than age, 
are the factors that count in the world 
of work. The employment of older, 
mature women would not only help in- 
crease the family income but might also 
help alleviate labor shortages. Labor 
Department studies ~have shown that 
older women perform well; that they 


respond quickly; and that they have a 
stabilizing influence, being intensely loyal 
and responsible. Where prejudice against 
older women occurs, Mrs. Leopold be- 
lieves that community programs are very 
effective methods to dissolve it. She 
has initiated forums, sponsored by the 
Department of Labor and various women’s 
clubs in Boston, Baltimore and the Dis- 
trict of Columbia, to discuss this problem. 
“Programs of this kind,” she says, “not 
only focus public attention on a social 
and economic problem but actively seek 
satisfactory solutions.” 


‘See Arrow, work cited at footnote 2, for a 
complete discussion of the problem. 
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Setting Up Union Health Centers 


By MICHAEL M. DAVIS 


Health insurance plans—secured by negotiation and union administered 
—can promote, maintain and restore health and can furnish financial 


protection against medical costs. 
medical 


The author, a leading figure in the 
administration field, proposes a plan for the setting-up of 


union health centers to provide comprehensive care. This article is reprinted 
from the December, 1956 issue of the AFL-CIO American Federationist. 


HEN A UNION, through collective 

bargaining, has obtained money to pay 
for health benefits, what is the best way to 
spend this money? The answer depends on 
another question: What is health insurance 
for? 

Is health insurance to promote, maintain 
and restore health? Is it to provide financial 
protection against medical costs? 

The answer is that health insurance ought 
to serve both purposes together. That 
health insurance can promote, maintain and 
restore health and also furnish financial 
protection thas been demonstrated by some 
of the health centers established by unions 
and by some health insurance plans under 
community or industrial auspices. 

Unfortunately, the average health insur- 
ance plan today does not accomplish either 
part of this double purpose. Most of the 
plans for which contracts financed through 
collective bargaining have been made pro- 
vide only partial financial protection. 

Most cover only some health services 
performed in a_ hospital. Because they 
deal mostly with hospitalized illnesses, they 
fail to provide those medical services which 
help to keep people on their feet and out 
of hospitals. 

Such plans emphasize serious illness and 
the most costly kind of care. Such plans do 
not cut down the dollar barrier between the 
worker and the day-to-day preventive and 
curative services which modern medicine 
can render through family physicians, special- 
ists and laboratories in the doctor’s office or 
clinic. Of course, hospitalized illnesses are 
expensive and we should provide for them. 
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sut suppose we can avoid hospital care by 
medical attention at an early stage of an 
illness? 

unions have come to 
these facts. Therefore, they have started 
plans which, as the well-known Boston 
physician Dr. Channing Frothingham advises, 
will insure medical care and not merely 
provide cash. There are now some 50 
union health centers in the nation. A few 
began years ago, but most, very recently 


Some appreciate 


Jt is not easy for most unions to start 
them, because few union members or officers 
are familiar with the ways of setting up an 
organization to provide medical service. It 
may be useful, therefore, to set down some 
general policies and principles derived from 


the experience of many such organizations 


A health center ought to meet the mem- 
bers’ for comprehensive care. This 
means the diagnostic, preventive and treat- 
ment services of family physicians, special- 
ists, needed laboratory and X-ray work, 
plus arrangements for prepaid hospitaliza- 
tion. Merely to provide diagnostic services 
—finding what's wrong but not giving care 
—doesn’t meet the needs of workers and 
their families. Frequently the worker finds 
it financially impossible to purchase treat- 
ment, and he does not wish to go, or have 
his wife or children go, to a charity clinic. 


needs 


Few health centers will have their own 
hospitals, so that arrangements for prepaid 
hospitalization are usually made with the 
Blue Cross plan of the locality or through 
some other plan. The health center's job is 
to provide physicians’ services. It is difficult 
—usually impossible—to supply members 
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with comprehensive physicians’ services at 
reasonable cost by buying them on a fee 
basis from doctors who practice each in his 
own office, 


There needs to be an organized group 
of physicians as the health center’s own 
medical staff. In some places unions find 
an already existing medical group of good 
standing with which a contract can be 
made. In New York City the Health 
Insurance Plan has organized many such 
groups located all over the city. 

Getting a group of competent physicians, 
well-balanced as between general (family) 
physicians and the various specialties, is 
quite possible, though not easy. To select 
such physicians and arrange the setup, sal- 
aries, etc., to mutual satisfaction requires 
the advice and guidance of physicians who 
are experienced in such matters and who 
are in full sympathy with the purposes of 
the union health center. 

Sometimes this advice can be found from 
physicians in the locality. Sometimes a 
union must turn to well-established union 
health centers elsewhere. Nurses and other 
personnel must also be engaged. 

Getting the physicians may be compli- 
cated by opposition from the local medical 
society. Dealing with this opposition in the 
best way again calls for professional advice 
and guidance, The engagement, as early as 
possible, of a medical director for the center, 
a physician with professional standing and 
administrative ability, will help greatly in 
handling these problems, The medical director 
needs backing from the beginning from 
sympathetic physicians of high standing in 
the locality. 

It is usually necessary to plan the ar- 
rangement and equipment of a clinic, per- 
haps in a new building, perhaps utilizing 
an existing building. Here professional ad- 
vice and guidance are again needed. The 
physicians and laymen who are managing 
union health centers have recently formed 
an organization of their own, the Associa- 
tion of Labor Health Plan Administrators, 
for pooling well-seasoned information and 
advice, and making these available. 

Then we come to the problems of organ- 
ization and management. Beginning at page 
121 will be found ten “principles of or- 
ganization” which have been tested by the 
experience of many organizations providing 
medical services—hospitals and clinics, be- 
sides union health centers. 

Some of these ten principles are self- 
explanatory. On others, some comments 
may be useful. 
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What are the respective responsibilities 
of the people who pay the costs and the 
physicians who provide the services? This 
is a vital question. Recently the American 
Medical Association adopted a long list 
of “guiding principles for the evaluation of 
management and union health centers.” 
While on the whole a progressive state- 
ment, it failed entirely to include any 
definition of the respective responsibilities 
of the union and the physicians—the lay 
and the medical elements which are in- 
volved in every health center. Without a 
clear mutual understanding of the right 
medical-lay relations, the confusion and 
friction which have often occurred in the 
past are bound to continue. 

The right relationships are stated in 
general terms in the first of the principles 
of organization appearing at the end of this 
article. The second principle explains just 
what the “governing body,” representing 
primarily the people who pay the bills and 
receive the services, is. Then the third states 
what the governing body is_ responsible 
for doing. 

The next two points turn to the medical 
side. In addition to the active staff of 
physicians—the working medical group of 
the health center—there is needed a medical 
advisory body (Number 4) to supply neces- 
sary over-all professional guidance and spon- 
sorship. Number 5 describes an essential 
part of the organization, a committee rep- 
resenting both the physicians and the lay- 
men, so that the numerous problems which 
involve joint professional, financial and 
other interests can be mutually understood 
before decisions are made. 


The medical director is, of course, a 
kingpin in any successfully working or- 
ganization. On him depends largely the 


effective working of the staff, the medical 
advisory board, and the relations of these 
to each other and to the governing body. 
He must also deal with the county medical 
society, and here a good medical advisory 
board will be of utmost value to him and 
to the center. 

As Number 7 suggests, some 
have an administrative director as well as 
a medical director. That may complicate 
the organization but may work out very well. 


centers 


There remain some general questions— 
costs, size, location, and relations with other 
unions and with the community. 

A comprehensive medical service, includ- 
ing arrangements for prepaid hospitaliza- 
tion, costs from $150 to $200 a year for 
the average worker and his family. If this 
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seems expensive, remember that it is less 
than the average worker is now spending, 
if you add to what he (or his employer) 
pays for his health insurance the additional 
money which he has to pay for needed 
services not covered by his present in- 
surance plan. 


Costs will vary, of course, according to 
the exact services provided, the salary 
levels in the area and other factors. In 
getting advice on costs, a physician or an 
administrator experienced in health centers 
and other comprehensive service plans is 
much better than an insurance actuary. 


Too small a membership does not pro- 
vide a sound base for health insurance or 
for enough doctors to cover needed special- 
ties. How much is “too small”? In some 
rural areas and industrial towns, compre- 
hensive service plans have been undertaken 
with less than 5,000 persons involved, but 
in large cities, 10,000 should be regarded as 
the minimum and double this number is 
desirable. 

There are great advantages in services 
and in economy if several local unions, each 
too small to set up a satisfactory center, 
will combine to establish one. The AFL 
Medical Service Center in Philadelphia is 
a successful example of such a combination. 


The health center ought to be as con- 


venient as possible to the homes and work- 


ing places of members. It is not easy to 
find such a location when the membership 


is scattered over a vast city and its suburbs 


In New York several unions have each 
set up a center, all in the part of 
the city, although the members are widely 
Why not an arrangement which 
enabled the centers to be 


same 


scattered. 
would have 
scattered ? 

The best answer to this problem is a 
community-wide plan with centers or branches 
located in different parts of the area, open 
to groups of union members and to others. 
The Health Insurance Plan of Greater New 
York and the Ross-Loos Medical Group 
Plan in Los Angeles are examples of 
this policy. 

To come back to the question raised at 
the beginning of this article: What is the 
best way to spend the health insurance money 
that’s raised through collective bargaining ? 

Unions, and particularly health and wel- 
fare trustees, have the responsibility of 
answering this question so as to make the 
health and welfare dollar bring the best 
return to their members. Medical care that 
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keeps people well, prolongs life or makes 
a longer life more worth living is certainly 
one of the best returns. 

the reason for 
joining in local 
Prepayment 


To obtain such care is 
starting health centers or 
movements to establish them. 
of the expense, arranged through collective 
bargaining or otherwise, can support this 
medical care so as to remove all the nag- 
ging worries about sickness costs from the 


hearts of the worker and his wife. 


Principles of Organization 


(1) Basic principles.—The center should 
be organized in accordance with three 
principles long established in hospitals and 
other medical organizations: (a) the govern 
ing body to be responsible for general 
policies and finances; (b) the medical staff, 
with the medical advisory board and the 
medical director, to be responsible for all 
professional standards procedures; 
(c) all matters of joint lay-medical concern 
to be determined by an organized plan of 
conference and negotiation 

(2) Governing body.—The governing body 
of the center should be initially set up by 
the union or unions sponsoring the center, 
or by their authority, and should be com 
posed, in majority, of persons representing 
those who receive and those who pay for 
the services provided, Sometimes it also 
include physicians and persons 
are drawn from the community and 
are not employees of the center or members 
The governing 


may who 
who 


of its active medical staff 
body of a center is legally and administra- 
tively distinct from a “health and welfare 
result of col 
operating 


fund” through which, as a 
lective bargaining, 
a center may be partly or wholly derived 
(3) Responsibilities of government body. 
—The body should determine 
which entitled to receive the 
this de 


money for 


governing 
are 
some 


persons 
services (under conditions 
cision may be made by the welfare fund) 
furnished by the and the general 
scope of the services to be provided ; appoimt 
board, the medical 
standards defined 
the 


center 


the medical advisory 
staff in accordance with 
by the medical advisory 
medical director and the administrative of- 
ficers of the define the 
bilities, tenures and compensation of those 
appointed; furnish reports on the activities 
the informa 


board, 


center; respons! 


and finances of the center for 
tion of its beneficiaries, staff, cooperating 


organizations and the public 
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(4) Medical advisory board.—The govern- 
ing body should establish a medical ad- 
visory board, composed of physicians of 
standing from the local community or else- 
where, who shall (a) advise the governing 
body concerning standards for appointment 
to the medical staff and concerning the 
qualifications of individuals for appointment 
and (b) assist the medical staff, medical 
director and the governing body concerning 
professional standards and policies, in ob- 
taining desirable hospital connections for 
the members of the medical staff and in 
relations with the organized medical pro- 
fession and other professional associations. 


(5) Lay-medical conference committee.— 
In order to promote effective and demo- 
cratic relations between the medical and the 
lay groups of the center, provision should 
be made for a responsible conference com- 
mittee, or analogous group, representing 
both the professional staff and the govern- 
ing body. 


(6) Nonprofit basis.—Jhe center should, 
under the laws of the state in which it is 
to operate, be incorporated as a nonprofit 
organization from the operation of which 
no financial profit can accrue to any in- 
dividual and from which no individual can 
receive any remuneration except reasonable 
salaries, wages or other compensation for 
services actually furnished to the center. 


(7) Internal administration.—In the ex- 
perience of union health centers and of 
similar organizations, responsibility for the 


GROWTH OF RETIREMENT 


“During the past two decades, retire- 
ment coverage provisions for the civilian 
labor force have shown tremendous 
growth—in 1935 the number of persons 
covered by private and public retirement 
plans, other than Old Age and Survivors 
Insurance, was less than 5 million; at the 
end of 1955, this coverage had increased 
to over 20 million persons. The per- 
centage of the civilian labor force covered 
thus rose from less than 10% to more 
than 30% in these years. The assets 
and reserves behind these programs have 
grown also, and by the end of 1955 
amounted to almost $46,000,000,000 ex- 
cluding OASI, and to $67,000,000,000 if 
the OASI trust fund is included. In the 


two essential groups of functions—medical 
and administrative—is combined under a 
medical director (with an administrative as- 
sistant) or is divided between two persons 
whose respective duties must be carefully 
defined and coordinated. 


(8) Membership relations.—The organ- 
ization should include provision for one or 
more bodies representative of those whom 
the center is designed to serve in order to 
promote health education, to aid in the 
adjustment of administrative procedures and 
in dealing with misunderstandings and 
complaints. 


(9) Cooperation with professional and 
community organizations.— The center should 
endeavor to maintain mutually helpful re- 
lations with the organized medical profes- 
sion and with other public and private 
health and welfare agencies. 

(10) Public information policy.—The gov- 
erning body is responsible for providing 
those who are entitled to receive services 
from the center and those who might be- 
come so entitled with information as to 
the services furnished and the conditions 
under which these may be obtained. In- 
formation concerning the center and _ its 
services should be supplied in accurate 
and dignified form, avoiding commercial 
methods of solicitation and in consonance 
with principles accepted by the medical and 
allied professions in such matters. 


[The End] 


AND PENSION PROGRAMS 


six-year period from 1949 through 1955, 
the aggregate of all these major funds 
has more than doubled, with private 
funds showing the greatest relative in- 
crease, more than 180%. Their share of 
the total has increased from under 30% 
in 1949 to 37% at year-end 1955. 

“In some respects the funds of most 
government retirement plans are not 
strictly comparable with those of the 
private plans. The actuarial reserves re- 
quired under most of the private plans 
result in larger funds, relative to a com 
parable group of employees, than do the 
government plans.”"—The Tally of Life 
Insurance Statistics, December, 1956, pub- 
lished by the Institute of Life Insurance. 
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Arbitration 


Decisions « « « 


Developments 


SINGLE WORD has sometimes lost 

or won an empire ”  Richelieu’s 
statement is a very apt introduction to the 
discussion of four awards. The first deals 
with the often-used phrase “good and suf- 
ficient cause” and is a case in which a man 
lost his job. The second plays with the 
meaning of “reasonable,” an indefinite word 
which, in spite of the union's lack of under- 
standing, was comprehended by the court. 
The third involves a transposition of a verb 
and a company which said the award de- 
cided an issue different from the one sub- 
mitted. The fourth involves the use of the 
future tense and a company’s loss of an im- 
portant prerogative, 


Perhaps there are no more common words 
used in collective bargaining agreements 
which provide for the arbitration of em- 
ployees’ discharges than “for good and 
sufficient cause.” In the absence of an 
enumeration of what constitutes “good” and 
“sufficient” cause, it is often extremely 
difficult to know (A Matter in Arbitration 
Between the American Newspaper Guild, 
AFL-CIO, and The New York Mirror Divi- 
sion, The Hearst Corporation). 


A newspaper rewrite man was discharged 
because of his testimony before the Senate 
Internal Security Special Subcommittee, He 
stated under oath that he was not now a 
Communist. Queried about past member- 
ship he refused to answer, exercising his 
constitutional privilege against possible self- 
incrimination. He was subsequently sum- 
marily discharged by the Mirror because: 
Your course of conduct has terminated 
your usefulness to the New York Mirror.” 
The discharge was submitted to arbitration. 
A union contract between the parties pro- 
vided that “there shall be no dismissal except 
for good and sufficient cause.” 


There was no allegation by the employer 
of any employee unrest or impaired morale 


Arbitration 


as a result of the rewrite man’s testimony 
before the subcommittee, nor was there any 
allegation of loss of newspaper circulation* 
or advertising as a result thereof. Further, 
there was no allegation that the writing of 
this former employee had been biased, 
slanted or influenced in any manner. The 
newspaper merely asserted that because of 
the public testimony it was afforded “good” 
and “sufficient” cause for dismissal. The 
union contended that, absent proof of any 
other facts relating to the rewrite man's com 
petency or of damage to the paper, the 
dismissal was unreasonable and arbitrary. 
The employer, the union further urged, 
must set forth clear and convincing, factual, 
nonspeculative evidence 

“The issue presented, accordingly, could 
not be more simple, nor ironically, more 
complex,” said Burton B,. Turkus, the arbi- 
trator who wrote the award, concurred in by 
W.N. Thomson and John J. Green, in favor 
of the newspaper. Was the public testimony 
of the fired newspaper man cause—good 
and sufficient—for his dismissal? Yes. Two 
arbitrators dissented, M. Michael Potoker 
and James Whittaker 


With regard to the Fifth Amendment, 
the opinion of the court in Slochower v 
Board of Education of New York City, 100 
L. Ed. 451, 454, was cited by the award: 
“The privilege against self-incrimination 
would be reduced to a hollow mockery if its 
exercise could be taken as equivalent either 
to a confession of guilt or a conclusive pre 
sumption of perjury.” But the Constitution, 
the award went on, does not guarantee to a 
person exercising the Fifth Amendment, his 
job, the respect of his neighbors, or an ab- 
sence in the minds of his fellow workers 
and employer of “a gnawing doubt” as to 
his guiltlessness. 


The reasoning of the award was based 
on the discharged employee's own testi- 
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mony: “If the committee possesses no such 
evidence (showing story slant or distor- 
tion), then it should clearly state so in the 
interest of being fair so that doubt or sus- 
picion of my honesty and objectivity as a 
newspaperman may be removed and that 
confidence of my employer in me may not 
be impaired.” The award held that his 
mere call to appear before the subcommittee 
would cause doubt in his employer's mind, 
then a fortiori his attitude and demeanor 
toward the subcommittee, his refusal to 
answer pertinent questions about his rela- 
tionship with the conspiracy called “Com- 
munist,” must shatter his employer's 
confidence irreparably. A newspaper is en- 
titled to know the answers to these ques- 
tions with respect to Communism in relation 
to a rewrite man, especially when publicly 
posed. 

His eloquent silence before the subcom- 
mittee poses these questions: What were 
this employee's allegiances, a decade ago, 
a year ago, a month ago, a day ago? Was his 
association and connection with the Communist 
conspiracy during the “understandable, and 
perhaps forgivable, period of the thirties 
and early forties?” Or was it during the 
subsequent period of necessary “universal 
awakening” to and “realization” of the 
menacing and heinous designs of Commun- 


ism? Did it end upon receipt of the sub- 
poena’? Did it last until actual appearance 
before the committee? Must the Mirror 


accept the travail of “watchful wondering”? 

Yet the problem which remains is whether 
a contract, which provided for dismissal for 
“good” and “sufficient” cause, entered into 
at a time when one’s possible alliance was 
not considered actionable nor contemplated 
as “cause,” later becomes so. The problem 
of what “cause” is still remains and may 
only be decided on the facts and cirecum- 
stances of each case. 


Both the second and third cases, in this 
series, are New York court adjudications, 
and demonstrate the actual as well as 
potential problems which arise as a result 
of draftsmanship which might leave some- 
thing to be desired by way of “word” choice. 


In one instance, Matter of Feldman, 31 
Lapor Cases § 70,398, an award which used 
the same language found in union contracts 
was held not to be so vague as to be set 
aside, since the definiteness of such terms 
could be ascertained by referring to outside 
facts. A matter in dispute between a news- 
paper, distributing service and the union 
representing its employees was subject to 
and submitted to arbitration. After sub- 
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mission, an award in favor of the employer 
was made, which he sought to have con- 
firmed and judgment entered thereon. The 
union moved to correct or modify the same 
award. 

It was conceded that the matter sub- 
mitted for arbitration was with respect to 
the interpretation or application of the 
agreement involved as to the work per- 
formed by various categories of employees. 
The award referred to the performance of 
work “in the manner in which it was done 
in the past.” The court held that this does 
not make the award uncertain. “That ‘man- 
ner’ is a fact, to be ascertained, if in issue, 
as would any other fact.” An arbitrators’ 
award should, of course, be definite and 
clear enough to be understood, but it need 
not be more precise, detailed and meticulous 
than the collective agreement itself, the 
words of which were incorporated in the 
award, concluded this court. The award 
was not vague because of the use of the 
word “reasonable” in reference to the amount 
of work to be performed. The fact that 
what was reasonable under certain circum- 
stances may have to be established by 
negotiation or arbitration under the union 
contract was not held to have tainted the 
award with any lack of finality, either. 

The next case is an example of why many 
share the belief that arbitration does not 
solve the cause of the grievances, but merely 
makes a determination which will bind the 
parties to the submission at the time made. 
A cost-of-living award was rendered in an ar- 
bitration matter under a collective bargaining 
agreement. Again, as in the award just dis- 
cussed, two motions were made, but this time 
the motion was made by the union to confirm 
the award as it was favorable to it. The em- 
ployer moved to vacate the award for un- 
certainty. The employer argued that the 
award should be set aside because of in- 
definiteness, as it was worded the same way 
as the issue which was submitted to arbitra- 
tion (Zukowsky v. Chemical Fabrics Com- 
pany, 31 Lapor Cases § 70,396). 


A dispute had arisen with respect to the 
interpretation of a contract, and the parties, 
union and employer, proceeded with arbitra- 
tion as provided for in the agreement. The 
question submitted was the following: “When 
a worker who received a cost of living in- 
crease in February, 1954, reaches the top 
of his rate range by virtue of the increase 
thereof, is he entitled to pierce the top of 
said rate range by the amount of said cost 


of living increase‘ 


February, 1957 @ Labor Law Journal 


The award read: “When a worker who 
received a cost of living increase in February 
1954 reaches the top of his rate range by 
virtue of the increase thereof, he is entitled 
to pierce the top of said rate range by the 
amount of said cost of living increase.” 

The employer contended, but without suc- 
cess, that the arbitrators decided an issue 
entirely and completely different from that 
which was submitted to them for determina- 
tion or, in any event, that the award itself 
Was so indefinite, uncertain and confusing 
as to render it wholly incapable of under- 
standing and enforcement. 


In the following arbitration decision, Hest 
Penn Power Company and the Utility Workers 
Union of America, AFL-CIO, a utility firm 
was held to have yielded its right to sched- 
ule mandatory overtime. This is particularly 
significant in the light of the services such a 
company performs and the fact that storms, 
floods and equipment failures cause damage 
to equipment and service. The very nature 
of its business would perhaps indicate that 
this right would be a requirement or, at the 
very least, would be knowingly contracted 
away. But such was not the case; rather, 
there are indications that the company 
never contemplated this at all. However, 


a tripartite board of arbitrators, Thomas 


Jegley, J. H. Westbrook and Reginald 
Brown, held that the company must remove 
the disciplinary action against employees it 
had penalized for refusing to work overtime. 
The company had allowed itself to be a 
party to a contract which used the words 
“opportunity to work overtime shall be 
offered to the employees.” This, they con- 
cluded, meant that working overtime was 
on a voluntary basis. 

This was further borne out in the contract 
wherein it was stated: “Any employee may 
advise his supervisor that he will be un- 
available for trouble call during off time 

.” and for “assignment and acceptance 
of pre-arranged weekend work.” This all 
led the board to believe that it was the 
unusual intention of the company and the 
union to agree that overtime assignments 
would not be manatory. The employees 
then had a right to refuse, on whatever 
grounds, or on no grounds at all, to per- 
form prearranged weekend work. The 
company cannot force its employees to per- 
form weekend work by calling it a work 
assignment after the overtime assignment 
had been rightfully refused, continued the 
board. 

Humpty-Dumpty’s word philosophy is all 
right—“When I use a word it means what 
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I choose it to mean—neither more nor less’ 
—until the words come in dispute before 
a court or an arbitrator; then they mean 
what the judge or arbitrator says you 
meant them to mean 


Foreman’s Acts Held Arbitrable 


“The award recognizes that 
new ground can be ploughed through ar 
bitration, as well as through strikes.” George 
W. Taylor’s remarks well might apply to 
an arbitration which recently held 
that a supervisor's conduct was an al! 
bitrable even not 
covered by the union contract 
may prove to be unique; certainly the cir 
cumstances of the grievance and the rea 
advanced by management and the 
support of their respective posi 


award 


though he was 
This award 


Issue 


soning 
union, in 
thons, are 


This novel award 
Matter in Arbitration 
Metal Workers International 
159 and the Penn entilator 
December, 1956. Robert P. 
designated as impartial chairman by union 
arbitrator Bernard N, Katz and company 
arbitrator William Chanoff. The chairman 
was empowered to render the final award 


rendered in a 
Between the Sheet 
Union, Local 
Company m 

srecht 


Was 


Was 


for the panel 


The company’s 
that a union demand for the discharge of a 
foreman for allegedly being “vicious, danger 
physically abusive” was not ar 
The company denied the allegation, 
arguing the merits of 
determination of the 
foreman’s 


position generally was 


and 
bitrable 
but refrained 
that prior to a 
question of arbitrability of the 


ous, 


trom 


issue 


behavior. 


The union represents all the company’s 
production and maintenance employees, ex- 
cept supervisors and foremen, who were 
excluded from the unit. The company 
stated that it in no way condoned the fore- 
man’s behavior which did not conform to 
principles of courtesy and fair disciplinary 
measures, but it argued that it has the sole 
right to hire, promote, transfer, discipline, 
lay off or release employees. The company 
also stressed most strongly that the powers 
of the arbitration panel were strictly limited 
by the agreement, “In no event shall any 
such board be empowered to alter, revise, 
or abolish any impose upon 
the parties hereto any new rule, regulation, 
or stipulation not already contained herein, 
except insofar as such are specifically re- 
quired by operation of any Federal or State 


agreement, or 


law 


125 


United Press Photo 


Three huge plows throw streams of 
snow high in the air as they clear 
away giant snow drifts in Minneapo- 
lis after one of the worst storms 
of the winter fell on the Middle 
West. Many people had to wait for 
the snow plows to come before traf- 
fic could again resume its course. 


The company pointed to a number of 
cases, every one of which supported the 
principle of the nonarbitrabilty of a union 
request for discharge of a supervisor not 
a part of the bargaining unit. In addition, 
in these cases the arbitrators “closed the 
backdoor entrances of safety, health and 
general welfare clauses,” cited by the union 
to justify its demand that the foremen be 
fired. 


The position of the union was: “Is a 
grievance or an issue which m some way 
affects the status of a member of super- 
vision, not arbitrable, per se?” Since no 
factual material concerning the offense was 
offered, the union argued, it must be as- 
sumed that the company’s position would 
be valid under the extremes of experience, 
no matter how heinous the conduct in 
question. “It must be assumed then, that 
the foreman has committed and is con- 
tinuing to commit the most ghastly physical 
atrocities known to mankind upon the em- 
ployees.” In light of this, the company’s 
stand was called “absurd” by the union, 
for it would hold that the employees must 
continue to suffer if the company does not 
care to remove the foreman. 


The union stated that it had no desire to 
intrude upon the area of selecting and as- 
signing foremen. “Indeed, foremen, as such, 
are of no concern to the Union.” But the 
union has a right, if “it is to serve its 
destiny to protect the people whom 
it represents.” The concern of the union 
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then was not with the foreman but rather 


with working conditions. “If relief from 
certain oppressive conditions affects the 
status of a foreman, it is an incidental 


effect.” The foreman was viewed not as 
a foreman, but as the cause of an onerous 
working condition. In substantiation of this, 
the union cited the contract’s provisions 
providing for the filing of grievances affect- 
ing an employee’s health or involving danger 
of a serious accident as well as provisions 
regarding safety and physical well-being 
within the area of grievance and arbitration. 
The union further contended that almost 
all of the cases cited by management showed 
no lack of jurisdiction in principle, only a 
failure to show sufficiently noxious conduct. 


The award appraised the company’s posi- 
tion to mean, in effect, that, since the 
remedy sought by the union—foreman dis- 
charge—is not arbitrable, the entire issue— 
the grievance proper and the discipline 
sought—must also be so regarded, “It is 
because this approach could possibly con- 
done a continuing abuse that the distinction 
between grievance proper and remedy 
sought is given primary concern, The two 
elements are not organically united,” de- 
clared the award. The arbitration award 
held that the separation was not artificial. 


“Philosophically,” the position of the 
union is understandable, said the arbitration 
award. It seeks to have corrected an abuse 
which is inimicable to continued good rela- 
tions and safe and healthy conduct on the 
job. But the union is literally asking the 
arbitration panel to administer detailed 
disciplinary action to a supervisor who is 
not in the bargaining unit and, therefore, 
not under the union contract. Since the 
merits of the case have not been heard, 
the union contention that the issue of ar- 
bitrability in principle must assume the 
most heinous of acts on the part of the 
foreman is but obviously self-serving. Under 
that assumption only one conclusion could 
be reached. It is plain that a foreman who 
assaults employees is a criminally actionable 
shop and social menace, whom no labor 
agreement or management prerogative could 
protect. “Use of the extreme of behavior as 
a test for the arbitrability of discharging 
a supervisor could be sustained only if the 
merits of the case had been heard and actual 
finding of extreme misbehavior had been 
made,” 

The arbitration award agreed with the 
company to the extent that the panel could 
not impose discipline of any kind, includ- 
ing discharge, on a foreman who was an 
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employee excluded from the bargaining 
unit and not covered by the union contract. 
The “remedy” of discharge was, therefore, 
held not to be an arbitrable issue. 

“In summary, it is believed completely 
defensible in the interest of stabilized rela- 
tions and simple justice to distinguish be- 
tween the grievance proper, which concerns 
only the conduct of the foreman, and the 
remedy sought which involves his discharge.” 
The conclusion that the remedy of dis- 
charge was not arbitrable is limited only 
to the remedy sought by the union. 

The award continued to say: “With re- 
spect to the conduct of the foreman, it is 
generally concluded that the Arbitration 
Panel under pertinent provisions of the 
Agreement is fully empowered to make a 
determination on the merits of the case 
with such remedy, if the Union's allegations 
are supported, as talls within its authority. 
The conduct of the foreman in these cir- 
cumstances is no different than the conduct 
of the maintenance department, for instance, 
when through the grievance procedure it 
is charged with failure to keep a safety de- 
vice operating properly. In both instances 
the ‘conduct’ is examined as a responsibility 
of the Company’s which it allegedly has 
failed to discharge properly.” 

The contract provided: “Should any 
grievance arise between the Company and 
the Union or its members as to the inter- 
pretation, application, or operation of any 
provision of this Agreement, both parties 
shall endeavor to settle same in the simplest 
and most direct manner.” One wonders in 
light of this whether the matter could not 
have been settled in one of the steps con- 
stituting the grievance procedure, before 
arbitration was resorted to, or was there 
more at stake than the union’s wishing to 
have a foreman discharged ? 


Practical Arbitration 


How can you lose your shirt in labor 
arbitration? There are many ways and 
Thomas Kennedy, an industrial and public 
relations director of a large concern, sug- 
gests six guaranteed methods in the May, 
1955 issue of the Journal of the American 
Society for Personnel Administration. Of 
course, there may be other ways, but if 
relied upon—in combination or singly— 
these will accomplish the desired results. 

First negotiate a “fuzzy” contract—one in 
which the clauses which relate to the labor 
dispute lack precise meaning. Second, handle 
grievances ineffectively. Third, choose the 
“wrong” arbitrator. Fourth and fifth, pre- 


Arbitration 


pare the case inadequately and present it 
ineptly. Sixth and last, lose a favorable 
award after it has been rendered 

The arbitrator is not present at contract 
negotiations, so he cannot be expected to 
have “magical” powers which enable him 
to “know” what was intended, All too often 
the parties themselves admit that the con 
tract could be interpreted in several dit- 
ferent ways. How management 
been heard to moan: “We to admit 
that the contract could be interpreted as 
the union proposes, but that’s not the way 
we intended it when we negotiated it”? 


often has 
have 


Grievances are handled ineffectively when 


management fails to act assertively in the 


early steps of the grievance procedure. “If 


each grievance is approached as a problem 
to be solved rather than as a contest to be 
won,” Mr. Kennedy advises, “the chance of 
its ending up in arbitration is greatly re 
duced.” The real cause underlying a griev 
ance is something quite different from the 
immediate complaint. Winning the imme- 
diate grievance in any step of the procedure, 
including the arbitration, does not solve or 
eliminate the problem 


Perhaps the most efficient way to lose 
at arbitration is to choose the wrong man 
as arbitrator. “Management has not paid 
sufficient attention to the selection of arbi 
trators,” claims this writer. He attributes 
this to management's belief that its 
tion is eminently fair and sound and that no 
reasonable would think otherwise. 


What accounts for the number of split 
decisions handed down by the highest juridical 
body in the land? “It is generally agreed 
that the decisions of the Supreme Court 
depend partially at least on the background 
happen to be on the 
Court at the time.” These jurists have at 
least had the benefits, concludes Mr. Ken- 
nedy, of long and careful training. They are 
guided by the Constitution, legislation and 
the common law. “If under such conditions 
the background, training, and philosophy 
of the individual are important how much 
more important they are with an arbitrator 
way of guides 


posi 


person 


of the judges who 


who has much less in the 


and rules to limit him.” 

Arbitrators should be selected with every 
bit as much care as is exercised in scrutin 
izing the training and experience of a pros- 
pective salesman, engineer or accountant to 
be hired by management 

What 
trator? 
who 


arbi- 
man 
what 
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looked for in an 
should be a 


should be 
“The arbitrator 
understand and 


can appreciate 


Full knowledge of the facts makes 
for an intelligent electorate; it also 
provides the basis for an informed 
public opinion to guide elected 
representatives.—William P. Rogers, 
Deputy Attorney General of the 
United States. 


the worker wants and why he has grieved 
through his union. It is to management’s 
long run interests to have arbitrators whom 
the employees and the union believe will 
give both sides a fair deal.” It should be 
ascertained whether he has sufficient knowl- 
edge of labor relations and personnel admin- 
istration. No matter how accomplished and 
qualified an individual may be in a_par- 
ticular field or profession, if his only qualifi- 
cations in industrial relations be “good 
intentions,” it is well to remember that 
the road to perdition is paved with good 
intentions—“avoid him,” cautions Mr. Ken- 
nedy. An arbitrator may be quite satis- 
factory for a promotion case but not for a 
discharge matter; he may be understanding 
of an overtime problem but useless and un- 
comprehending in an incentive rate or piece- 
rate issue. 

At this juncture management is warned, 
in this article, not to be tempted into making 
the arbitrator of their selection a permanent 
one because he appears to satisfy all these 
criteria, “There are advantages in having a 
permanent arbitrator and there are situations 
where these advantages outweigh the dis- 
advantages. In most instances, however, 
I believe management will find it to its 
advantage to choose a new arbitrator for 
each hearing.” 

Based on the experience of one plant 
which had 25 grievances carried through to 
arbitrations in the past five years and where 
there was no permanent arbitrator, all but 
one award was favorable to management. 
It is to be doubted if this record could have 
been accomplished with the appointment 
of a permanent arbitrator. There would have 
been great pressure on such an arbitrator 
to decide the close cases in favor of the 
union for had he not done so he probably 
would have been accused of being biased 
and not have remained as a permanent 
arbitrator for five years, concludes this 
author. In addition, the effect on the union 
and the employees could not have been the 
same with a permanent arbitrator. “If one 
man had told them so often that they were 
wrong, they undoubtedly would have said 
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‘That fellow is biased.’ But when a number 
of men, each of whom they have helped to 
select and each of whom they recognize as a 
fair-minded, competent arbitrator, have said 
in effect ‘your fellows are unreason- 
able. I have to give the decision to man- 
agement,’ the result has been to make them 
recognize that the company perhaps is not 
so unfair after all.” 

Case preparation is important. Failure to 
appreciate or anticipate the other side’s argu- 
ments can lose an award. This point is 
illustrated by a story told of President 
Lincoln who was asked to read a book pre- 
sented to him by a young author. Some 
time later the President was asked by the 
author, “How did you like that book?” 
Lincoln replied, “Young man, that’s just the 
kind of book people will like—who like 
that kind of book.” Management's argu- 
ments in arbitration matters are just the 
kinds of arguments other management people 
will like. But awards are rendered by arbi- 
trators, not management, Mr. Kennedy 
cautions. 

It is his belief that management would do 
better to have their case presented by per- 
sonnel men rather than attorneys. It is 
important to live with the union and the 
employees after an award is rendered and 


it is desirable to consider the arbitration 


hearing as a means of creating mutual trust 


and improving labor-management relations. 
Personnel men should be better able to 
accomplish this than the legal department. 


“It is an old American custom to favor 
the underdog. If management appears too 
sharp and clever, the arbitrator may feel 
called upon to help the union to present 
its case.” So never attempt to make the 
other side look foolish, uneducated or un- 
intelligent. 

Last, there are several ways for man- 
agement to lose at arbitration after it has 
had a favorable award. One is by being 
afraid to enforce the award. Backing down 
by management is a disservice to the arbi- 
trator as well, for it will only lead some to 
believe that the arbitrator rendered a bad 
award. Another way to lose is to “crow” 
about winning. “Once the award has been 
rendered, whether favorable or unfavorable, 
management should seek answers to a num- 
ber of questions. Did the award really 
settle the problem or is there a more basic 
issue which requires attention? Why was 
management's team not capable of prevent- 
ing this grievance from arising? What was 
wrong in the grievance procedure that pre- 
vented the problem from being solved at a 
lower level?” 
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Holiday Overtime 
Pay Policy Revoked 

The special, overtime pay policy for holi- 
day weeks under the Fair Labor Standards 
Act or the Walsh-Healey Public Contracts 
Act, which was put into effect on November 
14, 1956, was revoked, effective January 14, 
1957. 

The revoked policy had provided that the 
enforcement divisions would raise no ques- 
tion of failure to comply with the overtime 
provisions of the acts if employers and 
their employees agreed that there should be 
no work performed on the day before or the 
day after a holiday and that the employees 
will work six days in the preceding or 
following week without premium pay for 
the overtime hours which may result, pro- 
viding these two conditions are met: 

1. The firm has a standard policy paying 
overtime in accordance with the require- 
ments of the law. 

2. The arrangement is made in advance, 
and is mutually agreed to by the employer 
and the employees. 

This policy was to apply not only to the 
1955 Thanksgiving week but it was intended 
to apply to other weeks in which holidays 
fell. 

The policy was reviewed in the light of 
country-wide experience with it over the 
Christmas and New Year's holidays and of 
the comments of interested employer and 
employee groups and, according to Admin- 
istrator Newell Brown, the evidence clearly 
demanded that the enforcement policy be 
revoked. It will not be applied to future 
holidays. 


FLSA Definitions 


Where gasoline pumps were brought into 
the State of Illinois for repair, employees 


Wages .. . Hours 


engaged in their repair were covered by the 


Act, Shonk v. Barnhard, 31 Lapnor Cases 


70,403. 

Employees brought this action to recover 
wages for work done in excess of 40 hours 
per week, based on the overtime pay provi 
sions of the FLSA. Their employer moved 
for a summary judgment based on the rea 
son that these workers had not been engaged 
in the production of goods for interstate 
commerce and in addition they were ex 
cluded from the act’s overtime pay provi 
because they had worked upon 
within the meaning of the law 


sions not 


“goods” 
The employer operated a repair shop tor 
gasoline pumps in Illinois, Station oper 
ators and farmers in Indiana and Kentucky 
as well as other their pumps 
maintained and repaired by this shop. The 
defendant loads and hauls these out-ot-state 
pumps to his shop. After making the needed 
repairs he trucks them back to the owners 
and operators. The employees who are 
seeking overtime pay in this action helped 
load and unload these trucks, crate the 
pumps in question for delivery, and helped 
load and unload the pumps, as well as 
overhaul, weld and paint the pumps 


“There can be held this 
court, “that the plaintiffs were engaged in 
interstate commerce or in the production 
of goods for commerce " The repaired 
pumps constituted “goods produced for in 
terstate commerce,” 


states have 


no question,” 


In an earlier decision the United States 


Supreme Court (A. Hl. Philips, Inc. v 
Walling, 9 Lapor Cases 51,196), held 
that to effectuate the policy of the Fan 


Labor Standards Act, a broad interpretation 
was permissible. Yet it did not require a 
broad construction to include the repair ot 
the definition set forth in 


pumps within 
” 
Produced” means 


Section 203(}): 
handled, or in 


any other manner worked 
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Wages... Hours 

Rulings 

Decisions 

Problems 
= 


on in any State; and for the purposes of 
this chapter an employee shall be deemed 
to have been engaged in the production 
of goods if such employee was employed in 
.. . handling or in any other manner 
working on such goods. has 


The act's Section 203(i) provided: “ ‘Goods’ 
means goods or articles or subjects 
of commerce of any character, or any part 
or ingredient thereof, but does not include 
goods after delivery into the actual physical 
possession of the ultimate consumer thereof, 
other than a producer, manufacturer, or 
processor thereof.” 


In the Shonk decision the court observed 
that the employer was not the ultimate 
consumer, The ultimate consumer was the 
operator or owyper of the pumps in states 
other than Illinois. “In this case the pumps 
reached the ultimate consumer but they 
were again made a subject of interstate 
commerce when they were transported for 
repair purposes to Paris [Illinois] and back 
to the ultimate consumer. If this defense 
was made by the station operator instead of 
by the repairman, the defendant here, it 
would have been a good defense.” 


As this was but a ruling on the 
ployer’s motion for summary judgment, the 
court noted, it was not essential, but it may 
be said that “to the extent that plaintiffs loaded 
and unloaded the pumps in interstate ship- 
ment, they were engaged in ‘interstate 
commerce’.” 


em- 


TV Station Construction 
May Be Covered :-by FLSA 


Will television replace radio? In the eyes 
of a district court it "almost has. However, 
the Fifth Circuit, reassuringly to radio fans, 
restored equilibrium, Mitchell v. Hodges Con- 
tracting Company, 31° LAwor Cases § 70,318. 
This court affirmed -in part, and reversed 
and remanded in part, a lower court deci- 
sion (29 Lapor Cases § 69,623) that con- 
struction of a radio-TV station was not 
covered by the provisions of the Fair Labor 
Standards Act as an activity so closely con- 
nected with interstate commerce as to be a 
part of it. Because of the radio tie-in, it is 
still uncertain as to whether the construction 
of a TV station alone would be within the 
scope of the act. 

The district court had held that the work 
in question in this case was not covered 


because the building was intended to house, 


an entirely new TV station (new interstate 
communication facility), and the inclusion 
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of an existing radio station was merely in- 
cidental, This approach was held to be too 
narrow by the Fifth Circuit. 

“Even if (and the if is a big one) the trial 
Court, with no traditional record evidence 
as a basis for it, could conclude that tele- 
vision foredoomed radio, it was undisputed 
that the building was to serve both radio 
and television.” So long as the radio broad- 
casting was, and would be, a distinct activity 
of interstate commerce, this removed it from 
any status of “new” construction for an 
activity not yet in being, according to the 
appellate court. For while television might 
be deemed a new activity, radio broadcasting 
has long been carried on, For the radio 
station, the new building was an improve- 
ment of an existing facility and in any vintage 
was within the FLSA. The decision of the 
Supreme Court in Mitchell v. Vollmer, 28 
Lapor Cases 69,243, decided subsequent to 
the trial court’s action, made this doubly 
sure. 

The Secretary of Labor, who brought 
this action to compel compliance with the 
act’s provisions, insisted that, independent 
of the proposed ultimate use for both radio 
and television, and giving voice to the prac- 
tical considerations emphasized by Mitchell 
v. Vollmer as the gauge, construction of a 
new building for a new television station 
(unconnected with a going radio station) 
not yet in operation would nevertheless be 
commerce. This belief is buttressed on two 
facts: (1) It was necessary that a Federal 
Communications Commission license be ob- 
tained and conditional outlet contracts be 
made before construction could commence. 
(2) Also, the new station was actually an 
expansion of the existing facilities of the 
present nation-wide TV networks. 

Whether or not the proposed new legis- 
lation is the “expansion and improvement” 
of existing facilities, the Fifth Circuit said: 
“We think it inappropriate to anticipate this 
especially on a record which only in the 
vaguest way hints at what we as TV de- 
votees or victims (and not as judges) know 
or think we know.” 


Monthly Guaranteed 
Wage Plan Invalid 
An Oklahoma 
which owned and operated oil leases and 
wells, was enjoined for violations of the 
overtime pay requirements of the Fair Labor 


oil-producing company, 


Standards Act by a federal court in an 
action brought by the Secretary of Labor. 
The employer was found to have started to 
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pay some of his employees on the basis of 
a guaranteed monthly salary based on a 
48-hour week, which included time and one 
half for the hours worked in excess of 40, 
yet this guaranteed wage plan did not meet 
the requirements of the overtime pay pro- 
visions of the FLSA, Mitchell v. Crawford 
Production Company, 31 Lapor Cases § 70,417. 


The Fair Labor Standards Act provides 
for guaranteed weekly, not monthly, plans 
for variable hours worked. 

The oil company, which was engaged in 
the production of oil, its sale and distribu- 
tion, regularly sold and delivered this crude 
oil to customers and places located outside 
the State of Oklahoma. The company em- 
barked upon a plan to pay its roustabouts 
and pumpers on the basis of a guaranteed 
monthly salary for a workweek of 48 hours. 
This salary was reflected upon the com- 
pany’s pay records at the rate of $1 per 
hour for recorded straight-time hours in 
each half-month and at the rate of $1.50 
per hour for hours reflected as overtime 
hours in the same half-month. The court 
held that under this arrangement, unless 
the employees worked a sufficient number 
of hours to have earned more at the re- 
corded hourly rates than the sum of the 
guaranteed monthly wage, they received 
the same wage each month regardless of 
the number of hours worked per week. 


Guaranteed week pay plans for variable 
hours are authorized under certain circum- 
stances in Section 7(e) of the FLSA. This 
provision of the law conditions the accept- 
ability of guaranteed pay plans only in the 
event that they provide “. . . a weekly 
guarantee of pay A plan predicated 
on a monthly basis will render the em- 
ployer liable for violations of the act. 


Compensable Time 


A firm's failure to compensate its em- 
ployees for time spent in clothes-changing 
before work and showering and clothes- 
changing after work rendered it liable to 
pay for such time under the portal-to-portal 
provisions of the Fair Labor Standards Act, 
Mitchell v. Excello Battery Company, 31 
Lasor Cases § 70,423. In this case the 
company was engaged in the manufacture 
of batteries. Its employees were engaged 
in hazardous work as they handled sulphuric 
acid, lead and lead oxide products which 
are toxic to humans. 

The company’s employees were compen- 
sated on the basis of an agreed, regular 
hourly rate in excess of the minimum wage 
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United Press Photo 


“Hire Me,’ it says on this man's 
snow plow, and many people did 
just that as snow and cold weather 
hit most of the United States. But, 
as usual, nobody could do much 
about it—nobody, that is, except 
men with plows and kids home from 
school. And they enjoyed it. 


for all hours worked during the regular 
shift periods. They were not paid for time 
required to change into working clothes 
at the beginning of their work shift and 
to shower and change from work clothes 
to street clothes at the conclusion of their 
day’s work. When the employees worked 
more than 40 hours during the workweek 
they were paid at a rate not less than one 
and one-half times the agreed hourly rate 
for nonovertime hours worked during the 
scheduled shift periods 


The Portal-to-Portal Act, Section 4, pro- 
vides that no employer shall be subject to 
any liability under the Fair Labor Standards 
Act for failure to pay an employee minimum 
wages or overtime compensation tor activi- 
ties which are preliminary or postliminary 
to the principal activity which the employee 
is hired to perform, 


The district court held that the employees’ 
clothes-changing fulfilled a mutual obliga- 
tion between the employer and its employees 
It directly benefited the employer in the 
operation of its business. “They are an 
integral and indispensable part of the prin 
cipal activities for which the detendants’ 
employees are employed. As such they are 
compensable under the portal-to-portal pro- 
visions of the Act.” The court cited Steiner 
v. Mitchell, 29 Cases 69,711, and 
Mitchell v. King Packing Company, 29 Lawnor 
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The general government, although 
limited as to its objectives, is 
supreme with respect to those objec- 
tives. —John Marshall 


Cases § 69,712, both decided by the Supreme 
Court. See also 7 Lasoxr Law JourNnat 717 
(November, 1956). 

The control-of-lead hazard battery 
factories is accomplished to some extent 
by providing proper ventilation to prevent 
inhalation of this toxic material. But expert 
testimony established that ingestion—swal- 
lowing—of lead particles which are trapped 
in the upper chambers of the nose or 
brought into the mouth by contaminated 
hands in eating or smoking may be con- 
trolled by careful and thorough washing, 
as in showering and clothes-changing after 
work. Prior to the time these employees 
“punched in” and started their work shift, 
they take approximately five minutes to 
change into their work clothes. The time 
required by each employee to shower and 
change into street clothing at the conclusion 
of the work shift varies from 10 to 20 
minutes. 

The court ruled that, for example, an 
average employee, John Doe, was employed 
at a regular rate of $1.10 per hour. If, 
during a particular workweek, he was en- 
gaged in production eight hours a day for 
five days, or a total of 40 hours, he would 
have been paid $44 (40 x $1.10). If, how- 
ever, he spent an additional 24 minutes a 
day, or a total of two hours during the 
week, in showering and clothes-changing, 
he was underpaid $3.30 for the week. He 
should have been paid for 40 hours at the 
rate of $1.10 (the regular rate) which equals 
$44, plus two hours at the rate of $1.65 (one 
and one-half times his regular rate), which 
is $3.30, for a total of $47.30 for the work- 
week. 


Administrative Proceedings 
Remain Unimpaired 


The two-year statute of limitations estab- 


lished by the Portal-to-Portal Act was 
declared not to apply to administrative 
proceedings under the Walsh-Healey Act, 
declared the administrator in Matter of Al 
Jones Oil Company, No. PC-587, CCH Lasor 
Law Reports (Fourth Edition), Volume 3, 
q 29,187—that is, to the extent that it acts 
as a bar to the determination in such a 
proceeding of liability for overtime com- 
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pensation for work performed more than 
two years before the commencement of the 
proceeding. However, it does bar court 
action for the enforcement of such liability. 


A government contractor was charged 
with failure to pay overtime compensation. 
The contractor contended that part of the 
unpaid overtime calculated against him should 
be excluded because it was barred by the 
Portal Act statute of limitations. The work 
in question was performed more than two 
years before the proceeding was commenced. 
The administrator rejected this argument: 


“The two year Statute of Limitations may 
be raised as a defense in any court in which 
action is brought to enforce payment of 
liquidated damages found due under the 
Walsh-Healey Act. While the statute of 
limitations may be raised as a bar in such 
subsequent court action, it merely renders 
unenforceable the respondents’ obligation to 
compensate their employees properly during 
the period barred and neither relieves the 
respondents of this obligation nor prevents, 
in these administrative proceedings, the 
computation of liquidated dainages based 
upon all unpaid overtime compensation due 
the respondents’ employees under the Act 
and the Regulations.” 


Though it might appear that as long as 
there was no court remedy available for 
the recovery of the overtime compensation, 
the recovery of such money was lost for 
all time. Such is not the case. Back in 
1953, in an opinion letter of the Comptroller 
General of the United States (No. B-115655, 
CCH Lapor Law Reports (Fourth Edition), 
Volume 3, § 29,093), the twp-year statute 
of limitations fixed by the Portal Act for 
suits under the Walsh-Healey Act were 
held not to bar the government from with- 
holding payments on government contracts 
to cover damages due by reason of viola- 
tions of the contracts. When enacting the 
statute of limitations, Congress did not in- 
tend to extinguish the liability along with 
the court remedy, declared the Comptroller 
General; therefore, the withholding remedy 
was left unaffected. 


This indicates that the government could 
withhold payments which might as yet be 
due the contractor if he were not willing 
to settle the overtime compensation claims 
made, provided that there was money due 
him. In the absence of such payments yet 
to be made, the administrator could subject 
the guilty contractor to the penalties of 
“blacklisting” and its accompanying op- 
probrium. 
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CURRENT LITERATURE 


A Soul-Searching Book 


The Labor Policy of the Free Society. Sy\- 
vester Petro. The Ronald Press Company, 
15 East 26th Street, New York 10, New 
York. 1957. 339 pages. $5. 

This book isn’t entirely about problems 
between unions and employers, but it is a 
book about our free society and the place 
of these modern institutions in it. Unions 
will not like, this book because it is highly 
critical of some of their practices, which 
they hold sacred. Employers will like this 
book not because it is critical of unions 
but because it crystallizes, with legal docu- 
mentation, many employer thoughts and 
aspirations in this field. Every congress- 
man should read it. . 

The author is not opposed to unionism 
per se. He contends for unionism in its 
place, and would probably be among the 
first to cry out against the usurpation of 
just and rightful powers of unions, just as 
he now condemns the misuse of some of 
their powers. He shares the convictions 
that a free-market, private-enterprise, pri- 
vate-property civilization is the best guaran- 
tor of the well-being of every man, including 
workingmen; that well-run unions can help 
the operation of a free-market economy and 
in this way can add to the well-being of 
workers; that badly operated unions, while 
they cannot by themselves destroy the free 
market, may make it function poorly enough 
—or by ill-advised propaganda bring it into 
such disrepute—as to provoke its gradual 


and unconscious abandonment, piece by 
piece. 
Holding these convictions, the author 


urges the correction of the antisocial prac- 
tices of trade unions. Fortunately this is 
a thing that can be done—it is a job for 
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legal institutions already in being and for 


laws which are well understood. No great 
new administrative agencies or complicated 
new codes are necessary. It is necessary 
only to apply to unions, with adaptations 
made necessary by certain of their special 
characteristics, the same laws and legal 
institutions which apply to everyone else 
in a well-run, free society. Today, the 
progress of civilization requires that unions, 
with their capacity for good, be brought 
fully within the family of constructive, law 
abiding citizens. 

So Petro builds his case for simple honesty, 


humanity, good sense and integrity of the 
intelli- 


United States and its ideals as an 
gently conducted, enduring free society. 
And as it has just been said, this does 


not require new administrative agencies or 
new laws—just the intelligent use and equal 
application of those we already have 

The book is attack unions, 
business, law or the courts, though 
it is highly critical of some. It is an attack 
on conscience—yours, mine and that of the 
congressman, the judge and the rank and 
file. That conscience must answer to the 
question: Can coercion and compulsion be 


not an on 


even 


sanctioned, forgiven or glossed over in the 
judicial system of a free society” 


Pension Plan Guide 


Pension and Profit-Sharing Plans and 
Clauses. Commerce Clearing House, Inc., 
4025 West Peterson Avenue, Chicago 30, 


IHinois. 1957. 448 pages. $9 

Commerce Clearing House has announced 
the recent publication of an indexed pension 
and profit-sharing guide. This guide brings 
together in one convenient reference book 
a variety of pertinent ideas and methods 
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in the Labor Field 


gathered from a cross-section of firms in 
many different lines of business and indus- 
try. Included in the book are 20 complete 
employee benefit plans with over 300 use- 
tested clauses, invaluable for everyone con- 
cerned with the problems in this field. Here 
is a wealth of working facts and informa- 
tion needed in setting up, analyzing or 
amending pension or profit-sharing programs. 


Old Age in Great Britain 


Ageing in Industry. F. Le Gros Clark 
and Agnes C. Dunne. Philosophical Library, 
Inc., 15 East 40th Street, New York 16, 
New York. 1956. 146 pages. $7.50. 

The increasing proportion of older men 
and women in Great Britain has led the 
Nuffield Foundation to make a detailed 
study reflecting upon the complex social 
and industrial problems confronting the 
aging worker today. The research methods, 
which the authors have adopted, could be 
further developed and applied elsewhere in 
‘ve world of industry. The book is an 

uiry, based on figures derived from 
census reports, into the problem of age in 
modern industry. 


The purpose of the authors is to deter- 
mine how many workers are physically able 
to continue in their various occupations 
beyond their middle sixties. They conclude 
that a number of men have to leave their 
normal occupations while still in good 
health and working efficiency. Their only 
prospect of prolonging their working lives 
lies in finding some alternative form of 
employment suited to their advancing years. 

The study combines statistical with factual 
information on 32 occupations and dis- 
cusses “moving cohorts,” age-group ratios 
and changes in the age structure of occupa- 
tions. They succeed in keeping their ex- 
position on a thoroughly practical level. 
It is, therefore, possible to compare the 
varying conditions of work, the opportuni- 
ties for modifying the work processes and 
the retirement practices peculiar to differ- 
ent occupations. 


Social Aspects of Retirement 
The Social Aspects of Retirement. 


Otto 
Pollack. Pension Research Council, Whar- 
ton School of Finance and Commerce, Uni- 
versity of Pennsylvania, Philadelphia, Penn- 
sylvania. 1956. 47 pages. $1.25. 

Among the phenomena associated with 
the progressive aging of the American popu- 
lation, few have given rise to more concern 
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than the complex problems that may be 
classified as psychological and sociological 
in nature. The author was commissioned 
by the Pension Research Council to sift 
through the vast mass of material published 
and identify those areas which have been 
neglected, as well as those which have been 
overemphasized. The purpose was to de- 
termine whether the approaches to the solu- 
tion or mitigation of the problems of old 
age, advocated in the published literature, 
have been in harmony and agreement with 
the principles of living generally held to be 
important in American culture. 


The author’s findings are enlightening 
and provocative. Private pension plans, 
OASI, old-age assistance, and continued 
self-provision of income have attracted the 
lion’s share of research interest. One of 
the most widely discussed questions is 
whether retirement should be based on 
chronological age or on the capacity or 
attitude of the individual worker. Here 
there is a conflict between theory and prac- 
tice. Current industrial practice seems to 
favor compulsory retirement at a specific 
age, while social scientists and psychol- 
ogists, by and large, advocate individualism 
as a principle of retirement policy. 

Plans based on chronological age provide 
the most objective determination of onset 
of retirement currently available. They 
prevent favoritism and are easy to admin- 
ister. Compulsory retirement at a fixed 
chronological age opens up the channel of 
promotions and thus boosts morale. Finally, 
the proponents of such retirement schemes 
point out that retirement at age 65 conforms 
to the retirement age under the social security 
program. 

The. advocates of individualism, on the 
other hand, feel that, as a rule, functional 
age and chronological age do not coincide. 
Plans providing for compulsory retirement 
are likely to cause hardships to many in- 
dividuals and deprive the national economy 
of full utilization of human resources. Flex- 
ibility is the answer to realities of functional 
aging. Next to this, the question of onset 
of retirement, scientific research is largely 
concerned with the hardships accompanying 
this period in life. 

Retirement produces great changes in 
family relationships, as well as frequent loss 
of economic independence which brings 
about a reversal in residential arrange- 
ments. Literature already published shows 
a widespread concern with efforts intended 
to counteract the hardships which accom- 
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pany retirement—mainly, the problem of 
activity of older retired people. 

The following problems appeared to the 
author to deserve research priorities: (1) 
arrangements which permit a real, though 
limited, continuation of a person’s work in 
his line of competence after formal retire- 
ment; (2) the experiences of women in their 
own retirement and that of their husbands, 
consideration of their impact on planning 
and the potential of their involvement in 
company plans of preparation for retire- 
ment; (3) the adjustment value of retirement 
migration compared with that of continued 
stay in one’s preretirement community; (4) 
the philosophy of life and the activities of 
people who, in their own opinions and in the 
opinions of their associates, have achieved 
a successful retirement experience. 


Manpower Management 

The Manpower Management Five-Foot 
Shelf. Prepared by Herbert G. Heneman, 
Jr. Bulletin No. 19. Industrial Relations 
Center, University of Minnesota, Minne- 
apolis, Minnesota. 1956. 29 pages. $1. 

This booklet presents recommendations 
as to what should be included in the mini- 
mum library of a professional worker who 
seeks to have essential reference works at 
hand and to keep abreast of developments 
in the field of industrial relations. These 
bibliographies give a brief annotated sum- 
mary and reference list of representative 
books and periodicals dealing with all phases 
of personnel management and industrial 
relations. Also included is a reference chart 
showing the magazines that specialize in 
articles on each of the functional areas of 
manpower management. 


Industrial Schooling of Workers 
in Russia 


Industrial Training in 


the Soviet Union. 
Walter Galenson. Reprint No. 85.  Insti- 
tute of Industrial Relations, 201 California 
Hall, University of California, Berkeley 4, 
California. 1956. 15 pages. 20¢. 

Prior to World War II, an often-made 
observation on the Soviet economy was that 
its industrial development was crippled by 
the lack of trained factory labor. In the 
present decade, fear based on an opposite 
belief is frequently expressed: that Russia 
is surpassing the United States in the train- 
ing of industrial manpower. In this article 
the Soviet program of industrial training is 
examined, 
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One of the principal problems faced by 
Soviet planning authorities in 1928 when 
they embarked upon an_ industrialization 
program was the provision of an adequate 
factory labor force. The principal source 
of industrial manpower was, of course, the 
farm. Millions of men and women, most 
of whom were thoroughly unfamiliar with 
machinery, had to be trained quickly to fill 
semiskilled and even skilled jobs in the 
factories. The author considers the means 
employed for such training and 
the economy of these means 


assesses 


Several kinds of Soviet training programs 
were developed: (1) apprenticeship in fac 
tory schools, (2) labor reserve schools and 
(3) on-the-job training. programs 
were carried on by individual or group 
instruction, formal course work and _ sep- 
arate training departments. 


These 


Before the establishment of the state 
labor reserve system in 1940, the factory 
training schools were the principal industrial 
and vocational schools, apart from the gen- 
While embodying some 
previous program, 
labor program differed 
predecessors on several major 
counts. The factory training schools were 
administratively decentralized The new 
system was centralized in the Central Ad 
ministration for State Labor Reserves. 
Whereas enrollment in the f training 


eral school system. 
of the features of the 
the state reserve 
from its 


lactory 
schools was voluntary, youths may now be 
drafted for training in the SLR The 
Soviet authorities have endeavored to se 
cure as large a number of 
possible. They are attempting to improve 
the labor reserves program by (1) lengthen 
ing the term of the six-month factory 
schools to ten months or a year, (2) intro 
ducing into the 
two-year craft schools so that the graduates 


volunteers as 


some academic subjects 
will approach the technician level of quali 
fication and (3) the system to train 
agricultural machine Further 
more, the author states that during the first 
industrialization, 


using 
operators, 


decade of their planned 
the Russians concentrated upon imparting 
only the very basic minimum of skills to 
the manpower that was flowing from farm 
to factory. With the creation of the SLR, 
a new epoch in industrial training began 
The was typical of the Soviet 
system, involving the use of compulsion on 


solution 


a large scale in the interest of labor-force 
mobility in a planned direction. The recent 
political relaxation that has occurred in 
the Soviet Union may further limit the 


application of the system that is so much 
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= 


at variance with our fundamental individ- 
ual right of choosing an cccupation. 


Although it is difficult to judge, the net- 
work of courses and programs designed to 
upgrade labor skills within the factory 
seems to have achieved a greater measure 
of success. Since 1945, a substantial ma- 
jority of Russian industrial workers have 
been given some technical training in the 
form of short lecture courses, These vari- 
ous programs show no sign of slackening 
and, indeed, they will probably be intensi- 
fied as Russia, like the United States, moves 
into the electronics age. 


There is no simple measure of success 
or failure in so complex a process as in- 
dustrial training. Success might be inferred 
from the fact that the Soviet Union pos- 
sesses today a labor force capable of 
manning a large, modern industrial system. 
Mr. Galenson argues, however, that the 
creation of an adequate labor force is only 
one of the minor obstacles to industrial de- 
velopment and that training is a much less 
arduous task than is often assumed. The 
true test of success is whether the means 
employed are the most economical in terms 
of the consumption of scarce resources. 


Mental Health Problems 


in Employment 
A National Perspective on Industrial Hu- 


man Relations, Harry Levinson. Department 
of Industrial Relations, School of Business 
Administration, University of Buffalo, Buf- 
falo 14, New York. 11 pages. 

The most conspicious mental health prob- 
lems in industry are what might be called 
the “three A’s.” The author concludes that 
no business or industry is free of Absentee- 
ism, Accidents and Alcoholism. Absentee- 
ism, only five per cent due to on-the-job 
causes, is estimated to cost industry $9 bil- 
lion each year, Although industrial acci- 
dents causing fatalities have been cut in half 
in the last 25 years by strenuous safety ef- 
forts, about 15,000 workers died in industrial 
accidents last year and 2 million suffered 
disabling injuries at a total cost of more 
than $3 billion. Alcoholism has been termed 
a “Billion Dollar Hangover” for industry. 
An estimated one out of every 50 workers 
is a problem drinker. 


The “three A’s” highlight only a few of 
the more easily measureable “specifics” 
among industrial health problems. Still un- 
gauged are the real costs of employee turn- 
over due to emotional reactions to the job; 
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low morale due to supervisors insensitive to 
human feelings; error, rejects and records 
due to social and industrial pressures which 
exceed human limits, and many similar 
problems. 

Added to these problems there are psy- 
chological fears of technological unemploy- 
ment and lack of security and loss of self- 
esteem and social status. Of $2 billion being 
expended by the government for research, and 
$94 million appropriated for medical re- 
search, less than 5 per cent is for the study 
of mental health, which the author considers 
the nation’s number one health problem. 
We spend $61.74 a year per person on alco- 
holic beverages, while investing less than 
five cents a person on mental health re- 
search, only a small part of which is devoted 
to alcoholism, 

There is in existence an accepted body of 
mental health knowledge which industry 
could make use of if it would. Industry, 
which makes use of the latest theories and 
methods in customer-motivation research, 
has yet to apply the same knowledge to the 
people who are closest to it, its employees. 


Wage Incentives 


Incentive Wage Systems, A Selected An- 
notated Bibliography. Prepared by Hazel C. 
Benjamin. Industrial Relations Section, De- 
partment of Economics and Sociology, Prince- 
ton University, Princeton, New Jersey. 1956. 
20 pages. 50¢. 

This is the latest revision of a selected 
list of references on the subject of wage 
incentives. It covers such subjects as choos- 
ing and installing a plan, operating the 
incentive system, incentives for specified 
employees, and labor’s attitudes and _ policies. 


ARTICLES 


Enforceability of Arbitration Agreements 
. . » The author of this article claims that 
the uncertainty already surrounding the 
enforceability of arbitration clauses in col- 
lective bargaining agreements has been com- 
pounded by the Supreme Court's decision in 
Association of Westinghouse Salaried Em- 
ployees v. Westinghouse Electric Corporation, 
348 U. S. 437 (1955). To remedy this, the 
author suggests that the Supreme Court 
reverse its holding in this case or Congress 
enact legislation that will allow unions to 
sue on behalf of their members for any 
breaches of the collective bargaining agree- 
ment. Should neither of these events take 
place, the author offers the alternative sug- 


February, 1957 @ Labor Law Journal 


gestion that the Supreme Court decide that 
arbitration agreements, irrespective of the 
subject matter of the dispute, are quasi- 
union rights and may be enforced by the 
bargaining representative. This would, of 
course, mean that the employee should be 
denied his common law right to sue indi- 
vidually for breach of the collective bargain- 
ing agreement. — Mendelsohn, “Enforce- 
ability of Arbitration Agreements Under 
Taft-Hartley, Section 301,” Vale Law Journal, 
December, 1956. 


Wage Incentives... Very little has been 
written on arbitration of wage incentives, 
and the question of their arbitrability is 


often raised by employers. Management 


and labor could avoid many wage incentive 
problems and their ultimate submission to 
arbitration by more fully writing out their 
intentions during contract negotiation. Too 
often there is a tendency to leave such 
technical problems for solution by indus- 
trial engineers, and this results in dissatis- 
faction and unrest. The author suggests 
that questions of arbitrability, arbitrators’ 
powers and, perhaps, even management 
prerogative in wage incentive issues, might 
be more satisfactorily solved at the bargain 
ing table than in arbitration hearings 

Morrison, “Arbitration of Wage Incentive,” 
The Arbitration Journal, Volume 11, Number 


4, 1956. 


SOME EFFECTS OF LABOR COSTS UPON THE RAILROAD INDUSTRY 
—Continued from page 116 


obtained by major manufacturing industries. 
The railroads have had little success in 
obtaining the changes they have sought 
in rules and working conditions, and they 
will continue to have little success so long 
as they continue in their past pattern of 
negotiations. 

Over the years the railroads have shown 
little ingenuity and resourcefulness in nego- 
tiations with the labor organizations over 
working rules. They have fallen into a 
pattern of granting adjustments to the 
unions while obtaining little or no con- 
cessions in return. Most of the emergency 
boards appointed to investigate disputes in 
the industry have fallen in line with this 
pattern and have recommended few of the 
industry’s proposals, Even where emergency 
boards have recommended the adoption of 
railroad demands, the final settlements have 
frequently omitted these recommendations. 

If the demands of the railroads with 
respect to working rules have merit, the 
railroads must be willing to fight harder for 
the changes during negotiations. Collective 
bargaining is also an educational process, 
and the industry must adopt modern educa- 
tional techniques to educate the labor organi- 
zations to the industry’s problems. If specific 
working rules result in high labor costs 
and inefficient utilization of manpower, the 
labor organizations must be educated to 
these facts and, once educated, the unions 
will recognize that it is to their own long- 
run advantage to go along with the changes. 

There have been recent indications that 
the labor organizations are becoming aware 


of some of the problems of the industry. 
in a recent speech, Guy L. Brown, chief of 
the Brotherhood of Locomotive Engineers, 
complained that managements and 
outside the railroad industry were blaming 
railroad unions for standing in the way 
of enlightened rail management, and he 
announced the establishment of a union pro 
cedure for review of “any request for new 
rail equipment or for extension of service 
brought to our attention, if it is charged 
we are responsible for its non-adoption.” ™ 
This indicates an awareness by the union 
of some of the problems the railroads face, 
and awareness of the problem is the first 
step toward a cooperative effort to solve 
the problem. 


inside 


Another indication of the trend is the 
recent emergency board report in the dis- 
pute between the carriers and the non- 
operating railway labor organizations.” 
This board recognized that efficiency in the 
use of labor is of vital importance to the 
economic survival of the carriers and to 
the maintenance of appropriate wages and 
working conditions for the employees. Such 
recognition is the key to mutual under- 
standing of the problems of both the industry 
and the labor but a final 
solution lies in effort of the 
parties. 


organization, 
the joint 


What the future may bring depends upon 
the awareness by both parties that their 
survival and growth are interdependent and 
that a cooperative effort to solve the prob- 
lems of both in the only road to a successful 


[The End] 


solution. 


4 New York Times, March 18, 1954. 
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Meetings of Labor Men 


American Management Association.— Tlic 
midwinter personnel conference will be held 
at the Palmer House, Chicago, February 
13-15, 

University of Notre Dame.—The fifth 
annual union-management conference will 
be held on February 22 at Notre Dame, 
Indiana. 

AFL-CIO Conventions. — February 12: 
International Association of Flight Engi- 
neers, New York, New York. February 22: 
Illinois State IUC, Chicago, Illinois: Feb- 
ruary 26: Pennsylvania State IUC, Phila- 
delphia, Pennsylvania. 


President's Message 


Budget address outlines some proposed 

legislative goals for 1958. 

The President of the United States pre- 
sented his budget message, along with a 
proposed budget for the fiscal year 1958, 
on January 16, 1957. The President em- 
phasized the Administration’s determina- 
tion to chart a course toward two important 
fiscal goals: balanced budgets and tax re- 
ductions, The budget called for an expendi- 
ture of more than $71.8 billion for 1958. 

“In recent years, a succession of legisla- 
tive enactments has moved a long way to- 
ward the goal of universal social security 
coverage, but there are a number of col- 
lateral steps which will add much to the 
meaning of our social security system as a 
whole,” the President said in his address 
before Congress. “In part, these steps can 
be taken by budgetary action, for example, 
by giving particular attention to the needs 
of the rapidly increasing number of older 
persons in our society. Other steps will 
require legislation. First, the unemploy- 
ment insurance system should be extended 
and improved, Similarly, congressional ac- 
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tion is recommended to extend the Fair 
Labor Standards Act to additional workers. 
The Secretary of Labor will make recom- 
mendations on this act when hearings are 
held by the committees of the Congress. 
The federal 8-hour laws should be revised,” 
the President urged, “and brought up to 
date and legislation should be enacted to 
assure equal pay for equal work.” 

A modest program of grants under which 
states can increase their efforts to improve 
occupational safety should be initiated, he 
suggested. “Of particular importance are 
recommendations to protect and foster the 
initiative of the small businessman. The 
Small Business Act should be extended. 

Wage reporting for income tax and 
social security purposes should be consoli- 
dated and simplified. 

“T repeat my recommendation of last 
year,” said the President, “for the prompt 
enactment of appropriate authority under 
which communities can be assisted in solv- 
ing basic problems of persistent unemploy- 
ment.” 


Income and Profits 


Corporate profits for the third quarter 
lagged despite a rise in the national 
income, Department of Commerce re- 


ports. 


National income in the third quarter of 
1956, at an annual rate of $343.5 billion, 
was up $5 billion from the second quarter 
and $15 billion, or 4% per cent, from the 
third quarter of 1955. The over-all advance 
in the first nine months of 1956 was some- 
what slower than during 1955, when the 
rebound of manufacturing, transportation 
and mining from their 1954 recession had 
accompanied up-trends in most other lines. 

The decline in automotive demand also 
contributed to the slackening in the rate 
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of growth of income during the first half 
of 1956, and the steel strike and the sharp 
production cuts in the auto industry, prior 
to and during the model change-over, re- 
tarded expansion in the third quarter, Never- 
theless, the national income total showed 
an advance in the third quarter roughly 
comparable to that recorded for the second. 
It appears that rising prices have been a 
major factor in recent quarterly gains in 
national income. However, the income gain 
for the first three quarters of 1956 combined 
over the corresponding period a year earlier 
seems to have been due as much to real as 
to monetary factors. 

Most income types have participated in 
the advance of the national income total in 
recent quarters. Corporate profits consti- 
tuted a major exception in the first half 
of last year with successive quarterly de- 
clines aggregating $3.5 billion at annual 
rates before taxes. In the third quarter, 
profits, as estimated using business methods 
of inventory accounting, showed a further 
decline, reflecting largely the developments 
in autos and steel mentioned above. Though 
the quarterly data available for separating 
the inventory-gain component are not suffi- 
ciently comprehensive to warrant precise 
conclusions, the decline in profits as meas- 
ured for national income purposes, exclusive 
of inventory gains, seems to have been 
checked after midyear. 

Data on national income for the fourth 
quarter are as yet incomplete, but it is 
apparent that the gains realized will com- 
pare favorably with the quarterly advances 
reported earlier in the year. Personal in- 


come for October and November combined 
was at an average annual rate of $333 
billion, as against $327 billion for the third 
quarter, and already had exceeded the $4 
billion rise recorded from the second quar- 
ter to the third. Corporate profits, which 
are not directly represented in this total, 
are almost certain to have risen well above 
the third-quarter levels. The recoveries in 
automobile production and in are 
among the major factors tending to produce 
an advance, but price and production gains 
elsewhere in the economy will probably 
prove to have made a significant contribu- 
tion, also. 

The 1955-1956 income expansion was 
somewhat more limited in manufacturing 
than in nonmanufacturing industry, as the 
manufacturing upswing which followed the 
1953-1954 recession tapered off last year 
Even though the auto industry provides 
only around one tenth of the total income 
from all manufacturing, the decline in auto 
output last with nine-month factory 
sales of motor vehicles dropping to 5.1 
million units as against 6.9 million during 
January-September, 1955, was undoubtedly 
the chief single factor in slowing the ex- 
pansion of the all-manufacturing total of 
Apart from its direct effects, the 
reaction in auto demand tended to limit 
last year’s gains in some lines of metals 
manufacturing, in rubber and, to some ex- 
tent, in other industries. The third-quarter 
steel strike also exerted a significant effect 
on the growth of total manufacturing in- 
come, despite the rapid recovery following 
the settlement of the strike. 
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Food prices have provided the biggest push upward in the cost of living. Clothing 
costs are slightly more than double the 1939 level; rents are only half again as high. 
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Consumer Dollar Shrinks to 50¢ 
~ In Retail Purchasing Power 


TODAY’S CONSUMER DOLLAR BUYS JUST HALF OF WHAT IT WOULD 17 YEARS AGO 


United Press Photo 


The cost of living, now at a record-high level, has almost doubled since 1939, accord- 
ing to statistics gathered by the Bureau of Labor Statistics. Translated into actual 
purchasing power, this means that the average family's dollar today will buy only 
50 cents worth of what it would purchase in 1939. 


The rise in total wages and salaries was 
somewhat smaller than that recorded for 
the second quarter, the slower growth re- 
flecting chiefly the impact of the steel tie-up 
in July. Data for October and November 
indicate that the fourth-quarter advance in 
payrolls is likely to be the largest of the 
year. The largest relative advances last 
year were in net interest, compensation of 
employees, and net income of nonfarm 
business and professional proprietors. 

The relatively unfavorable experience of 
corporate profits during January-September, 
1956, was only partly due to the reaction 
demand and to the steel strike, 
which had greater percentage effects on 
profits than on other types of income. 
There seems to have been a tendency for 
costs to increase faster than sales in a 
substantial number of other lines. Data 
so far available do not establish the relative 
importance of this tendency in the 1955- 
1956 experience, but suggest that the recent 
narrowing of margins may be viewed against 
the background of a longer-term downdrift 
of the profits fraction which is apparent in 
the record for most recent years. 

For the first nine months of last year, 
profits adjusted for inventory revaluation 
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in auto 


were approximately equal to those recorded 
in the same period of 1955, which, in turn, 
were up about one fourth from the recession 
lows of 1954. The 1955-1956 leveling off, 
despite the increase in production and sales 
indicated by the nine-month figures, seems 
likely to appear also in the full-year data 
when these become available. 

Profits after taxes, paralleling the move- 
ment in before-tax profits, were off $1 billion 
in the third quarter to a seasonally adjusted 
annual rate of $20.5 billion. This figure 
compares with a high of $23 billion recorded 
for the final quarter of 1955. The decline 
in after-tax profits following the end of 
1955 was not reflected in the flow of con- 
sumer purchasing power during the first 
three quarters of last year, dividend pay- 
ments having expanded consistently during 
this period. Retained earnings were well 
below 1955 levels, their decline contributing 
to some tightness in the capital markets. 

Marked advances in profits occurred in a 
mixed group of durable- and nondurable- 
goods industries. Among the durables, the 
sharpest gains were in nonelectrical ma- 
chinery (reflecting the higher demand for 
producers’ durable equipment) and in furni- 
ture. Substantial gains over the January- 
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September, 1955 period were recorded also 
for major nondurable staples, including 
textiles, apparel and food, as well as for 
printing and petroleum refining. 

Most of these lines matched or exceeded 
their 1954-1955 rates of expansion. Textiles 
and furniture, however, fell short of repeat- 
ing their 1955 percentage gains. This was 
true also of most of the other manufactur- 
ing industries which had led the previous 
upswing, including not only autos but also 
primary and fabricated metals, rubber, chem- 
icals, lumber, and the stone, clay and glass 
group. In most of these industries, last 
year’s check to profits expansion reflected 
a slower growth or a weakening in demand 


relative to costs. In particular, a very large 
part of the over-all slowdown in growth of 
manufacturing profits last year seems to 
have been associated directly or indirectly 
with the softening in automotive demand. 
Less markedly adverse effects on profits 
accompanied the easing or slower 

of demand in certain other market 
such as those dependent on new dwelling- 
unit starts and on consumer purchases of 
durables other than autos.—“ National In- 
come and Corporate Profits,” Survey of 
Current Business (United States Department 
Jusiness Economics), 


growth 
areas, 


of Commerce, Office of 
January, 1957. 


THE DEVELOPING LAW—Continued from page 94 


stabilization agency for comparison with 
the effect which it has been determined 
wage controls should have if they are to 
assist appropriately in achieving govern- 
mental price goals from the demand side; 
and (3) on wage relationships between and 
among industries for comparison with the 
relationships which should exist if govern- 
mental production and manpower priorities 
are to be carried out. 


In addition to their application to wage 
goals, techniques should be developed to 
establish the economic position of wage 
earners as a group in relation to other 
groups substantially affected by the eco- 
nomic stabilization program to determine 
whether these groups are being treated 
substantially equally. 

Effect on costs.—It has not been cus- 
tomary to measure directly the effect of 
wage stabilization controls on costs, which 
must be done if the achievement of a cost goal 
is to be tested for. Instead, it seems the 
effect of a wage control program on costs 
inferred from such indicators as 
trend of wage rates, variously 
measured, (2) the trend of consumers’ 
prices, and (3) the proportion of wage 
increases which are permitted to enter into 


has been 
(1) the 


" For example, ‘“‘Report to the President [by 
the Public Members of the NWLB] on the 
Wartime Relationship of Wages to the Cost of 
Living... ."’ (February 20, 1945), The National 
War Labor Board, cited at footnote 1, Vol. 2, 
pp. 843-844 and table on p. 845; also, Appen- 
dix D thereto prepared by Dr. George W 
Taylor, particularly pp. 908-909. In the termi- 
nation report itself (cited at footnote 1) a 
somewhat different measure of wage change 
was used than was employed in the public 
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price relief 
concerned. 


mcrease 
industries 


the consideration of 
to the employers or 

It has been customary the 
trend of wage rates in a control period in 
terms of the total and average 
monthly increase and to compare the find- 
ings with comparable findings in what were 
regarded as relevant preceding periods for 
the purpose of obtaining an indication of 
the success of the program. If these find 
ings supported the conclusion that the in- 


to analyze 


mcrease 


crease in wage rates in the control period 
was small or, at most, moderate relative to 
the comparison period, the further conclu- 
sion was then frequently drawn that the 
wage stabilization objective, on the price 
side at least, was attained.” 

The relation between 
wages and the cost of living has also been 
employed to assess the stability of wages 
and, by inference, the wage-cost element.” 
rhe public members of the National Wage 
Stabilization Board, on occasion, assessed 
the stability of wages in the postwar period 
by reference to developments in gross weekly 
earnings and the living and 
wartime wage developments.” 

The 
preceding paragraphs can be helpful in re- 
lating the developments in wages, and par- 


developments in 


also cost oft 


techniques briefly described in the 


members’ report. The conclusion drawn, how- 
ever, was no different See Vol. 1, Ch. 46, 
pp. 538-540 and table on p. 549 

" Duniop, work cited at footnote 9, at p. 174. 
Also Arthur W. Ross, “Productivity and Wage 
Control,’" Industrial and Labor Relations Re- 
view, January, 1954, pp. 188-189 

“The National Wage Stabilization Board, 
work cited at footnote 1, Appendixes, pp. 
372-380, 
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ticularly wage rates, to a wage stabilization 
program. Their adequacy, however, as testers 
of progress must be seriously questioned. 
Given a price level which by governmental 
policy shall not be exceeded, it is neces- 
sary to determine the maximum average 
increase in cost from all sources, wage and 
nonwage, which would be consistent with 
achievement of the price goal. This average 
cost increase must be broken down, for the 
wage control authorities, into the maximum 
average increase in wages which in its 
effect on average costs would be consistent 
with the price goal. This maximum average 
increase in wages would be stated as a total 
for the program and subdivided for appro- 
priate time periods. The wage criteria in a 
wage stabilization program should be con- 
structed so that their effect in increasing 
wages would, on the average, be consistent 
with the allowable increase in cost from 
wage increases. The test of the appropriate- 
ness of the average wage increase which 
develops during the course of a wage 
stabilization program must be, necessarily, 
the average wage increase which it has 
been determined would have the effect on 
average cost which would carry out the 
price goal from the wage side. The test 
cannot be the size of the average wage 
increase as such in some previous period. 


To this point must be added one other. 
Increased wage rates represent one but not 
the only important element in increased 
wage cost. Increases in or liberalization of 
fringe benefit provisions and health, wel- 
fare and profit-sharing plans play a role 
here, too. Hence, the wage-rate analysis 
must be supplemented by a comparable 
analysis on the fringe and plan side. These 
provisions and plans were not important 
in the aggregate during and prior to World 
War II, but they have since undergone an 
important growth. 

A similar conclusion is applicable to the 
additional techniques which have been re- 
garded as of some use in assessing the cost 
effect of wage developments under controls 


such as the proportion of cases approved 
in part or denied in full by the wage 
stabilization agency.” 


Effect on income.—An effort was made 
to establish the effectiveness of wage con- 
trols with respect to spendable income, in 
World War II, by comparing the wages 
and salaries of nonagricultural workers dur- 
ing and prior to the establishment of 
controls,” 


Although comparisons of this sort can 
be helpful, definitive conclusions with re- 
spect to the effectiveness of wage controls 
in the area of spendable income would not 
emerge from them. It would be necessary 
to determine the maximum increase in 
spendable income for all groups which 
would be consistent with the achievement 
of the price goal. This increase must be 
allocated among the different groups of 
income receivers, some portion, if appro- 
priate, being allocated to the wage stabiliza- 
tion authorities for regulation. The wage 
criteria should be constructed so that their 
effect in increasing spendable income of 
the employees whose wages are under the 
jurisdiction of the wage stabilization au- 
thorities would be consistent with the 
allowable increase. To determine whether 
wage stabilization had achieved its goal on 
the spendable income side, the actual in- 
crease in spendable income would be com- 
pared with the allowable increase rather 
than with the increase in some preceding 
period. 


Effect on manpower.—Progress techniques 
relevant to a manpower wage stabilization 
goal have been poorly developed.” This 
may reflect the fact that wage stabilization 
has been commonly regarded as having no 
specific goal in the manpower area” but 
only the general goal, which the mere estab- 
lishment of wage stabilization controls may 
be said to accomplish, of preventing the 
wage system from being used by private 
employers in ways which would be incon- 
sistent with production and manpower goals. 


“The National War Labor Board, cited at 
footnote 1, Vol. 1, Ch. 44, pp. 520-521, footnote 
13 on p. 521, Ch. 43, p. 499 and Ch. 47, p. 563. 
Also, The National Wage Stabilization Board, 
cited at footnote 1, Ch, 22, p. 265 and Table 6 
on p. 271. 

“The National War Labor Board, cited at 
footnote 1, Vol. 1, Ch. 47, pp. 565-567. 

“ Although the Termination Report of the Na- 
tional War Labor Board includes a discussion 
of the effects of the wartime wage stabilization 
program on basic wage rates and on wages and 
salaries, there is no comparable discussion of 
manpower. A similar deficiency is evident in 
the histories of the other wage stabilization 
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agencies. The public members’ report, cited 


however, 


at footnote 11, pp. 894-895, includes, 
various 


some comments on the effect of the 
wage criteria on wage differentials. 

%” With the exception of agricultural labor in 
the World War II period. See Arthur J. 
Holmaas, Agricultural Wage Stabilization in 
World War //, Agriculture Monograph No. 1, 
United States Department of Agriculture 
(United States Government Printing Office, 
1950), pp. 89 and 69-70. The exception seems 
less applicable to the postwar wage stabilization 
program (see p. 10) and the Korean program 
(see Wage Stabilization Program, 1950-1953, 
cited at footnote 1, Vol. 1, Ch. 22). 
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Unions have opposed totalitarianism 
of both the left and the right; sup- 
ported American foreign policy ob- 
jectives; and endorsed the United 
Nations and its specialized agencies. 
—Millard Cass, Under Secretary of 
Labor. 


The development by wage stabilization agen- 
cies of a criterion which has particular 
relevance to manpower considerations, the 
rare and unusual criterion, does not stand 
in contradiction with the preceding state- 
ment but really reinforces it for this criterion 
was intended to single out the relatively 
few situations where manpower considera- 
tions would he permitted to play a domi- 
nating role in the decision. In any event, 
there does not appear to have been a 
specific set of wage relationships between 
and among industries which wage stabiliza- 
tion criteria were designed to bring about. 

The manpower goal may be defined in 
terms of the wage relationships, that is, 
wage differentials, which should gxist among 
firms, job classifications and industries in 
order that the distribution of the civilian 
labor force shall assume that posture which 
would contribute in the maximum degree 
to the nation’s war potential.” Progress 
techniques on the manpower side would. 
then be the methods for measuring the 
wage relationships that actually emerge at 
particular points in time in the course of a 
wage stabilization program for comparison 
with the appropriate relationships. 


Position of wage earner.—An effort has 
been made to assess the economic position 
of wage earners under a wage stabilization 
program, Considerable further development 
here, too, is required. To determine whether 
the position of wage earners had deterio- 
rated in World War II to an extent which 
required an appropriate change in the wage 
standards, the public members of the Na- 
tional War Labor Board compared changes 
in wage rates and in the cost of living.” 
stabilization 

respects a 


an economic 
important 


Inasmuch as 
program affects in 


only wage 
that the 
should be 


and not 


seem 


number of groups 
earners, it would clear 
relative status of these groups 
assessed during the course of the program. 
It has been suggested that the share of 
compensation of employees in national in- 
test, the relation between 
movements in wage rates and corporate 
profits, another. Emphasis has been placed 
on the lack of agreement as to the base 
from which to appraise wages and profits 
as well as the form which measurement of 
profits should take.” Apart from considera- 
tions of this sort, it should be added that 
to comparisons between in- 


come is one 


with respect 
come receivers, refinements are needed so 
as to cover the income of those who are 
under the control of the wage stabilization 
authorities rather than all “employees,” 


many of whom are not, 


Organization 

The fourth element of a wage stabiliza- 
' by which is 
these distinct but related matters: 
(1) the nature of the head in whom au- 
thority to carry on a wage stabilization 
program is vested, that is, whether single 
or plural and, in the latter case, its com- 
position; (2) the scope of authority of the 
for example, 


tion plan is organization, 


meant 


wage stabilization organization 
whether the functions of passing upon ap- 
plications for wage increases where the 


agreement and of 


parties involved are in 
disputes 


settling labor-management 
the parties are not in agreement shall both 
the wage stabilization organ- 
ization or in two separate organizations— 
and, also, the matter of the of the 
nonwage within the purview of the 
organization with authority to settle labor- 
management disputes; and (3) the rela- 
tionship of the wage stabilization organization 
to other organizations involved in the 
mobilization effort and the manner of en- 
forcing the responsibility on the wage 
stabilization organization to proceed toward 


where 


he housed in 


ype 


issues 


its goals. 

The element of organization as defined 
has been a prominent and sensitive one in 
the wage stabilization experiences to date. 
A tripartite head for the wage stabilization 


* Based on Dunlop, work cited at footnote 9, 
at pp. 170-172. Although Dunlop in his dis- 
cussion of the contribution of wage stabilization 
to the transfer of labor (p. 172) provides in- 
stances of action by the National War Labor 
Board to adjust obsolete wage structures, he 
does not provide in specific terms a description 
of the wage relationships to be striven for or 
those that resulted 

* Public members’ report, cited at footnote 11, 
at pp. 847 and 849. Dunlop, work cited at foot- 
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176, has pointed out that a wage 
stabilization program may be appraised with 
respect to its impact on the relative status of 
various groups of wage earners 

* See work cited at footnote 9, at p. 175 

"Note Kerr's statement on the relation of 
organization to wage stabilization in ‘The Dis- 
tribution of Authority and Its Relation to 
Policy’’ in bulletin cited at footnote 4, Ch. 8 
p. 291 


note 9, at p 
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organization has been a feature of these 
experiences. The tripartite head has oper- 
ated, however, under an increasing barrage 
of criticism generated inside as well as 
outside Congress. While the opposition has 
not been powerful enough to change the 
form, the opposition has been reflected in 
efforts, some of which have been success- 
ful, to bring the tripartite organization un- 
der closer executive or legislative control 
by limiting the scope of its authority, de- 
fining more specifically the conditions under 


which it shall operate, and in other ways.’ 


Timing 


The fifth element of a wage stabilization 
plan, timing,” refers in a narrow sense to 
the identification of the conditions under 
which it would be appropriate to put a plan 
into effect and to relinquish controls. How- 
ever, a mobilization effort is not static, but 
develops, that is, moves, through successive 
phases. This notion carries with it the con- 
sequent notion of considering the need, 
from time to time, for making adjustments 
in the substance of a wage stabilization 
plan. Timing, broadly speaking, therefore, 
is defined to include the identification of 
the conditions under which a plan shall be 
put into effect initially and of the changes 
in these conditions which imply a need for 
adjusting a plan to make it accord with a 
mobilization effort at its various phases, in- 
cluding the relinquishment of controls al- 
together. 

It is not easy to keep separate con- 
sideration of the conditions under which a 
plan or change therein shall be put into 
effect and the substance of the plan or 
change. In considering whether conditions 
are ripe for the initiation of a plan or the 
introduction of a change, it may be neces- 
sary to consider whether the conditions 
prevailing differ from the conditions postu- 
lated to a degree sufficient to require a 


corresponding alteration of the plan or change. 
Timing becomes, therefore, the process of 
continuous evaluation of conditions with a 
view to determining whether they provide 
the appropriate context for the initiation of 
a wage stabilization plan or for the intro- 
duction of a change therein. Intangible as 
well as tangible conditions necessarily must 
be considered, as, for example, the temper 
of the people, no matter how imperfectly 
this factor can be allowed for in a wage 
stabilization plan. Timing thus involves 
conducting the process of evaluation in the 
light of all pertinent considerations and not 
only of the so-called technical considerations. 


The element of timing as defined has 
been a common one in the wage stabiliza- 
tion experiences. The importance of the 
element does not derive from the mere 
necessity to make a decision to institute 
wage stabilization at some particular time 
or to make changes in the program at par- 
ticular times. Rather, the importance of the 
element stems from the fact that the suc- 
cess of a wage stabilization program may 
be significantly determined by the condi- 
tions under which it is instituted as well as 
by the conditions under which changes are 
introduced. The successful carrying-out of 
this phase of wage stabilization planning is 
a most exacting exercise for it demands an 
uncommonly well-developed sense of the 
appropriate, an acute sensitivity to the ripe- 
ness of conditions for the success of a con- 
templated action. 


In summary, this paper has been de- 
voted to describing a piece of analytical 
equipment which, it is believed, can render 
useful service in forward planning in the area 
of wage stabilization. It can do this by 
helping to identify the general nature of 
the actions which the government should 
take, their interrelationship and the signifi- 
cant problems that need to be resolved. 


[The End] 


* Kerr has stated, work cited at footnote 2, 
at p, 372, that even if the organization adminis- 
tering wage controls was not tripartite, ‘‘there 
would probably be little change in basic policy 
except as caused by reduced skill in develop- 
ment and reduced acceptance in application,” 
For critical comments on this and related 
points, see John H. Kaufmann, “‘The Problem 
of Coordinating Price and Wage Programs in 
1950-1953,'" Indiana Law Review, Fall, 1954, 
Pt, 11, pp. 48-49. Morris A. Horowitz concluded 
that from the Wage Stabilization Board's tri- 
partite character ‘‘stemmed most of the in- 
ternal administrative problems of any note.” 
‘Administrative Problems of the Wage Stabili- 
zation Board,"’ Industrial and Labor Relations 
Review, April, 1954, p. 392. It was his opinion, 
nonetheless, that ‘‘without a tripartite setup 
there is every likelihood that the wage stabiliza- 
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tion program would never have gotten under 
way."’ (P, 403.) 

* For a discussion of this element in terms 
of the Korean wage stabilization experience, 
see Arthur M. Ross, The Lessons of Price and 
Wage Controls, Reprint No. 46 (Institute of 
Industrial Relations, University of California, 
1953). See also Dale A. Henning, ‘‘Wage Sta- 
bilization, 1950-1953: An Evaluation,’’ Current 
Economic Comment (College of Commerce and 
Business Administration, University of Illinois), 
August, 1954, pp. 32-35 and Harry M. Douty, 
“The Development of Wage-Price Policies," 
bulletin cited at footnote 4, Ch. 3. Chapter 3 
provides a comprehensive analysis of the tim- 
ing of wage and price controls and their inter- 
relationship prior to and during World War II 
and in the immediate postwar period. 
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Snow Fooling... 


A FEW WEEKS AGO Old 
Man Weather started throwing his snowy blanket around 
parts of the nation. Cities were covered with tons of snow; 
transportation was almost at a standstill; and many people 
wished for the good old days of travel by horse and sleigh. 
Temperatures dipped below zero, and winds raging more 
than 40 miles an hour were recorded. Weather forecasters 
could offer no change as people began the backbreaking job 
of digging out. But, like the man on the cover, some people 
were happy it snowed. Ski resorts were crowded, snow men 
were built and new jobs were created. 


Besipes CREATING a boom 
for snow shovels and snow men, blizzards raise an old ques 
tion: What do we do with the snow’ The answer: Vaporize 
it. According to the Wall Street Journal, mechanically heated 
pipes were first used 30 years ago as experimental luxuries 
They are now used quite extensively by private homes, stores, 
hotels, businesses and, yes, even by the government. Designed 
to make snow trouble no trouble, the push-button deicers can 
be found under sidewalks and driveways and along key spots 
in new turnpikes. 

How do they work 7 Pipes embedded in concrete just 
below the surface are heated by antifreeze or oil. These liquids 
are first warmed by hot-water heaters and then pumped 
through the pipes. The pipes in turn melt the snow at the 
rate of one inch every hour, depending upon the temperature. 
The process can automatically be started either by the weight 
of the snow or by a photo-electric cell. The larger the area 
that is covered, the lower the cost. 

How practical is the system for home use’ According 
to manufacturers, an installation which will clear an average 
driveway can probably be purchased for about $300. In the 
long run, it would cost less to install pipe than it would to 
hire men to shovel. Atomic man, toasting himself in front of a 
fireplace, can leisurely push a button, watch the snow on his 
driveway vanish and laugh at the rest of us who are still 
shoveling. 

ALL THIS IS VERY NICE, 
but the snow is still here. And what is the forecast? More 


snow, cold weather and wind. Florida, anyone ? 


Photograph courtesy of International Harvester Company. 
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